
Philip A. Rafferty 

---r'~,"'~\''".'frl~11 ,:,:r 
I ' " ! 



 

 

 

 

 

 

 

FRONT COVER: 

BLIND LADY JUSTICE – THE PERSONIFICATION OF THE MORAL 

FORCE THAT UNDERLIES THE RULE OF LAW, GAZING, FROM 

ATOP THE WALL OF SEPARATION, AT THE REALITY THAT 

SHE HAS BEEN MISGUIDED BY THE UNITED STATES  

SUPREME COURT INTO BRINGING ABOUT THE OPPOSITE 

OF THE ULTIMATE PRINCIPLE FOR WHICH SHE STANDS 

 

 

 

 

 

 

 

 

 

FRONT COVER: by Daniel Thomas Williams 

The quote in graffiti on the Front Cover: the great 19th century, American legal commentator 
and compiler, Joel Prentiss Bishop (1814-1901) 

  



ROE v. WADE
�e Birth of a Constitutional Right

By Philip A Ra�erty
Copyright 1992 Ra�erty, Philip A.

All Rights Reserved



ACKNOWLEDGMENTS 

sherilyn Patrick computer-typed, formatted, and assisted in 

editing countless versions of the manuscript, as well as the final 

version. Her work extended for over an eight-year period. She 

remained gracious and patient throughout. A person who possessed 

that virtue to a lesser degree would have long-since thrown the 

manuscript and me into the deepest portion of the Los Angeles 

River. I am forever grateful to her. 

I am grateful also to the following persons for typing early 

versions of the manuscript: Pat Snell, Ayako Wada, and particular­

ly, Amber Matthew, who worked on those versions for a two-year 

period. 

John H. Baker, Professor of English Legal History at the 

University of cambridge and Fellow of Saint Catharine's College, 

provided for over an eight-year period invaluable assistance in 

connection with Part IV and in so many of the cases set forth in 

the appendices of this book. His generous contribution included 

responding to my countless questions, as well as providing 

background and critical commentary on (and in many instances, 

locating and translating) many of the cases reproduced in the 

appendices of this book. He is, in my opinion, a definition for 

legal scholarship. I am forever grateful to him. 

- i -



Grateful acknowledgment is given to the following libraries 

and record offices for extending the use of their resources, and to 

their staffs, for so generously providing research assistance: 

Henry E. Huntington Library, San Marino, California; Los Angeles 

County Public Law Library, Los Angeles, California; County of Los 

Angeles Public Library (and particularly to Peter Rosenwald, 

librarian); University of California at Los Angeles Bio-Med 

Library, Los Angeles, California; University of California at Long 

Beach Library, Long Beach, California; Harvard University Library 

(widner Library), Cambridge, Massachusetts; The Phillips Memorial 

Library at Providence College, Providence, Rhode Island; Guildhall 

Library, London, England; Corporation of London Record Office, 

London, England; Greater London Public Records Office, London, 

England; Public Record Office, London, England; The British 

Library, London, England; Essex Record Office, Chelmsford, England; 

Suffolk Record Office (Ipswich Branch), Suffolk, England; Somerset 

Record Office, Taunton, England; wiltshire Record Office, 

Trowbridge, England. 

Grateful acknowledgment is given to the following persons for 

consultation or providing research or editorial assistance: the 

late John R. Connery, S.J., University of Loyola, chicago, Illinois 

(consultation); Professor J.S. Cockburn, University of Maryland at 

College Park (consultation); Professor Roger Thompson, University 

of East Anglia, School of English and American Studies, Norwich, 

England (consultation and providing research assistance) ; Professor 

Bradley Chapin, Ohio state University, Columbus, Ohio (consulta-

- ii -



tion); 

Green, 

Theresa N. 

University 

Bouvier (consul tation) ; 

of Michigan School of 

Professor Thomas A. 

Law (consultation); 

Margaret A. Dempsey , Archivist, Supreme Judicial Court Archives and 

Records Preservation, Boston, Massachusetts (consul tation and 

providing research assistance); Mrs. Chris Leighton, research 

assistant to Professor J.S. Cockburn (providing research assis­

tance); Dr. Tom stone, university of Warwick, Coventry, England 

(consultation); Sonya Andermahr, Coventry, England (providing 

research assistance); Jane M. Jackson, Assistant Archivist, The 

Phillips Memorial Library at Providence College, Providence, Rhode 

Island (consultation and providing research assistance); Professor 

Ronald D. Rotunda, University of Illinois at Urbana-Champaign 

(critiquing an early version of the manuscript); Edward G. Milich 

(consultation); Gwen Banta (detailed editing assistance); Audrey 

Eccles, Newton-in-Cartmel, Grange-over-Sands, Cumbria, England 

(consultation and providing research assistance); Professor Peter 

C. Hoffer, University of Georgia (consultation); Professor Frances 

Cattermole Tally, University of California at Los Angeles (consul­

tation and providing research assistance); Professor Charles E. 

Rice, Notre Dame Law School, Notre Dame, Indiana (consultation); 

Clarke D. Forsythe, General Counsel for Americans united for Life, 

chicago, Illinois (consultation and providing research assistance) ; 

Professor Joysette Bryson, University of California at Los Angeles 

(research and translation assistance); Professor John Keown, 

University of Leicester, England (consultation); Professor G.A. 

Starr (consultation); Professor Joseph W. Dellapenna, Villanova 

university, Villanova, Pennsylvania (consultation); John Dugan 

- iii -











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































1. Reproduced from The Crown Circuit companion; Containing the 
Practice of the Assizes on the Crown Side. and of the Courts of 
General and General Quarter Sessions of the Peace: Including 
a Collection of Useful and Modern Precedents of Indictments and 
Informations in criminal Cases. as well at Common Law as those 
Created by Statute •••• to which Are Added. "The Clerk of As­
size's Circuit Companion •.• By W. Stubbs and G. Talmash 138 (6th 
ed., London, 1790) (1st ed., 1738). This case is also set 
forth in 2 T. Starkie, A Treatise on Criminal Pleading 409 (no. 
45) (2nd ed., 1822). Starkie's source is Stubbs and Talmash. 
Chitty cited Starkie. See Chitty, supra note 1 (of Case No.1 
of this Appendix 11). 

2. Professor Baker, in a letter to Philip Rafferty (December 12, 
1986) stated: 

"The precedent in Stubbs & Talmash: 
I have spent a lot of time on this to no 
avail. Since the fact is alleged on 4 
April 1781, the prosecution was almost 
certainly that year, probably in April or 
May. I began at the GLRO, looking at the 
Old Bailey records for 1781. I found noth­
ing, but thought it best to go to the 
Guildhall Library and check through the 
printed Sessions Papers. This I did on 
another day. I read right through 1781, 
and then checked every defendant with the 
initials J.H. from the indexes for 1782 to 
1784. At the end of all that, I concluded 
that this was not an Old Bailey case!" 

I then went back on another day to the 
GLRO and started on the Middlesex Sessions 
Records. The most likely sessions were 23-
24 April 1781, May 1781 and July 1781, the 
three next after the fact. (By the July 
session there were no April cases left that 
I saw.) The rolls (MJ/SR) are the best 
source, because when complete they contain 
the indictments. Alas, the indictments for 
the April 1781 session are missing! I 
checked the roll for the next two sessions 
and did not find the case. This seemed to 
strengthen the notion that it was indeed 
dealt with in April. The two other classes 
of record for that session are the Sessions 
Book (MJ/SBB/1335/47) and the Calendar of 
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Indictments (MJ/CJ/7/174). Unfortunately, 
these do not specify the offences and are 
therefore little use without the names. 
Nevertheless, they establish that there 
were only two male defendants with the 
initials J.H.: John Holt (indictment no. 
46) and John Hudson (indictment no. 78). 
I could not find Hudson in the Sessions 
Book, but I did find a note (on p. 341) 
that Holt's indictment was removed on 30 
May by certiorari. So presumably that will 
be in the King's Bench records. This is 
our last hope, I think. But the Holt note 
also says 'indo 3 last', and if that means 
on 3 April it is too early. 

I am quite exasperated by this, since 
I was determined to find the case and have 
failed. 

Case No.3: The Bridewell Whipping Case (1589)1 

A woman great with child, which [sic: who] was sus­
pected in incontinency without cause, was commanded 
to be whipped in Bridewell, London, by the Masters 
there, and because she fell to travell before her 
time, &c. they were for this fined in this Court at 
a great Summ: And by order of the Court it was 
awarded that they should pay a certain sum to the 
said woman, about the 31 of Eliz. [1589]. See the 
proceedings there concerning this matter in the yeare 
aforesaid, set downe more at large. 

1. Reproduced from Richard Crompton, Star-Chamber Cases 19-20 
(London, 1630) (1975 Theatrum Orbis Terrarum, Ltd. & walter J. 
Johnson, Inc., Reprint: Number 723: The English Experience: Its 
Record in Early Printed Books Published in Facsimile). This 
case is mentioned in M. Dalton, The Countrey Justice 41 (Lon­
don, 1682). See supra, text (of Part III) accompanying note 11. 
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Case No.4: Q v. Webb (Southward Assizes, 1602)1 

Surrey. The Jurors for our lady the Queen present 
that Margaret Webb, late of Godalming in the county 
aforesaid, spinster, on the tenth day of August in 
the forty-first year (1599) of the reign of our lady 
Elizabeth, by the grace of faith, with force and arms 
at Godalming aforesaid in the county aforesaid, not 
having the fear of God before her eyes but being se­
duced by the instigation of the devil, ate a certain 
[2] poison called ratsbane with the intention of 
getting rid Of[3] and destroying the child in the womb 
of her the said Margaret: and thus the aforesaid 
Margaret, by reason of eating the poison aforesaid, 
then and there got rid of and destroyed the same 
child [4] in her womb, to the most pernicious example 
of all other wrongdoers offending in similar cases, 
against the peace of the said lady the Queen, her 
crown and dignity. 

Church [51 

Pardoned by the general pardon. 

This indictment, as it clearly does not allege a felony, must 

be taken to be charging a misdemeanor. 

Keown has reported that Dr. Hunnisett and J.S. Cockburn are of 

the opinion that Webb was pardoned after conviction. What is really 

frustrating is that Keown did not set forth Hunnisett's and 

Cockburn's reason or reasons for arriving at this opinion. 6 In my 

opinion, the presumption should be that Webb was never convicted, and 

probably was never even tried. One basis for this presumption is 

that the clerk for the Webb trial court would have had a duty to 

enter on the Webb record any verdict a Webb jury would have returned. 

But no verdict is entered on the Webb record. Since it is fair to 

presume that the Webb clerk properly performed his duties, then it 

seems fair to conclude that no verdict was recorded for the simple 
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reason there was no verdict to record. Furthermore, sec. V of the 

statute under which Webb was pardoned expressly forbade the clerk of 

any court to issue, "after the last daie (i.e., after December 19, 

1601) of this present session of Parliament", an order for a defend­

ant to appear in Court on an offence made pardonable by the statute. 7 

I asked Professor James cockburn to comment on my opinion that 

Webb was never convicted on the abortion indictment. Here are his 

comments: 

Margaret Webb. In general, your assessment 
of the evidence for/against conviction 
seems to be judicious, and in the light of 
it I would be inclined to reverse what was 
apparently my original position (I do not 
recall the conversation or correspondence 
with Keown) and say, guardedly, that Webb 
probably was pardoned before conviction. 
I say "guardedly" because (1) most assize 
pardons were granted after conviction, and 
(2) it is by no means unusual for assize 
clerks to omit details of a conviction &/or 
sentence. In the light of that fact, you 
might wish to amend your account to read: 
"The basis for this presumption is that the 
clerk of the court normally entered details 
of the verdict and sentence on an indict­
ment tried at assizes. No such details are 
entered on the indictment of Margaret Webb. 
Although the evidence is not conclusive, it 
is probably fair to conclude that no ver­
dict was recorded for the simple reason 
that Webb was not tried". You might also 
add that there is no trace of a jury 
empanelled to try the case. That too is 
suggestive though, again, not conclusive. 
I should also make it clear that these are 
my own thoughts, and do not necessarily 
concur with those of Dr. Roy Hunnisett. 

One detail slightly troubles me. Why, 
I wonder, was there a two-year delay be­
tween the (alleged) date of the offence and 
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the drafting, or at least th~ entering, of 
an indictment? such a delay normally oc­
curred when the suspect had evaded appre­
hension, but there is no suggestion of that 
here. It is just possible, therefore, that 
the charge was malicious and that that was 
a factor in the decision to include her in 
the pardon. In any event, the circumstanc­
es are clearly too unusual to sustain any 
general thesis. 8 

After I received the above response from Dr. Cockburn, I dis­

covered two Star Chamber cases that apparently held that a person, 

who is indicted for an offence that is pardonable under the general 

pardoning statute that was invoked in the Webb case, cannot be saved 

from trial and possible conviction (and judgment?) unless he or she 

pleads the pardoning statute before trial. 9 I mentioned this to 

Professor Cockburn in a telephone conversation, and he stated that 

if I have correctly interpreted those two Star Chamber cases, then 

those two cases constitute additional support to the opinion that 

Webb was never tried on the abortion indictment. 

The general pardon referred to in Webb represents an applica­

tion of 43 Eliz., c.19, enacted near the end of 1601, and entitled 

"An Acte for the Queenes Majesties moste gracious generall and free 

Pardon". The pardon extended to offences (with certain exceptions, 

such as murder) 10 committed before August 7, 1601. The act was 

enacted during a parliamentary session that began on October 27, 

1601. The act states that it shall extend to offences committed 

"before and unto [up to] the seaventh Daie of August last past."11 

1. Assi. 34/44/7 m.18 (per Keown, supra note 99 (of Part II) at 
173 n.22). Translation from the Latin (as reproduced in Keown, 
id.) supplied by Professor Baker. See also Keown, supra this 
note at 7-8 (my initial source): and Cockburn (Surrey Indict­
ments, Elizabeth 1) supra note 17 (of Part IV) at 512 (n.3146). 
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2. "Reading Quendam: it actually looks like quondam (once), and 
Keown so takes it, but this is a scribal error. II Professor 
Baker in a letter to Philip A. Rafferty (April 22, 1989). 

3. "This seems to be the sense of spoliare here. Keown plays safe 
with 'spoil"'. Ibid. 

4. liThe adjective eandem is female, indicating a female child, 
though the sex is not expressed directly. II Ibid. 

5. "Clerk of assize". Ibid. 

6. See Keown, supra note 99 (of Part II) at 7 & 173 n. 23. 

7. See 4 The Statutes of the Realm (Part. 2) 1010-1011 (§g£. 5) 
(London, 1819); and ide at 958. 

8. Professor Cockburn in a letter to Philip A. Rafferty (U. of 
Maryland at College Park (May 18, 1990». 

9. See W. P. Baildon (ed. ), Les Reportes del Cases in Camera 
Stellata 1593-1609 118 & 334 (1894). 

10. 4 Statutes, supra note 7 at sec. 6. 

11. Ibid. (at sec. 1). See also ide at sec. 2; and ide at 958. 
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APPENDIX 12 

Case No.1: R v. Robynson (Essex, 1589)1 

Essex. The indented inquisition taken at Little Bard­
field in the aforesaid county, on the thirty first 
day of October in the thirty first year [1589] of the 
reign of the Lady Elizabeth, by the grace of God of 
England, France and Ireland, queen, defender of the 
faith, and so forth, before Thomas Drywood, gentle­
man, one of the lady queen's coroners in the afore­
said county, upon the view of the body of a certain 
female infant there found lying dead, by the oath 
of ••• [names of thirteen jurors omitted] who, having 
been sworn and charged SAY UPON THEIR OATH THAT 
Eleanor Robynson, late of Bardfield aforesaid, widow, 
on the twenty ninth day of October in the above men­
tioned thirty first year of the reign of the said 
present lady the queen, at Lindsell in the aforesaid 
county, by procuring an abortion gave birth to a cer­
tain female infant, born dead (abortive procuriens 
peperit guandam infantem femininam mortuam natam); 
and the said Eleanor carried the same infant from 
thence to Bardfield aforesaid, and contemptuously and 
without Christian respect put and hid the infant in 
a certain heap of hay called in English "a hay mow", 
belonging to a certain Captain William Chapman, at 
Bardfield aforesaid, and there left it; and she 
immediately fled and withdrew herself; and that the 
said William Chapman, one of the aforesaid jurors, 
was the first finder of the said infant there; which 
William is, and from the time of his birth until now 
has been, of good name and reputation. In witness 
whereof both the said coroner and the aforesaid 
jurors have put their seals to this inquisition on 
the day and in the year first above mentioned. 

The outcome of this case is unknown. A search by Professor 

Baker failed to uncover any depositions or other documents bearing 

on this case. 

Professor Baker is of the opinion that in this coroner's 

inquisition the words "by procuring an abortion" can be reasonably 
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said to extend to the whole of the phrase "gave birth to a certain 

female infant born dead, so that this phrase reads in effect as 

follows: by procuring an abortion caused the female infant to be 

born dead. 2 Professor Baker would compare this rendition with the 

following phrasing in a 15th century reading on the statute of 

Gloucester: "It was said that if a woman is great with child and a 

man beats her so that by reason of this beating the child is born 

dead, this is ••• felony,,3 

It is unclear if the Robynson jurors intended to charge Robynson 

wi th a felony. If they did, then this inquisition represents a 

defective pleading since it omits the phrase "feloniously slew". 

Here are Professor Cockburn's comments on this case: 

As it stands, .•• [Robyson's Case] is simply 
a coroner's inquest - unless it was endorsed by 
the grand jury, and there is no evidence of 
that. Inquests were used at assizes as indict­
ments, but inconsistently. I have summed up 
what we know, and can infer about the practice 
in the Introduction to the assize calendars: I 
enclose a copy of the relevant section. This 
was almost certainly not an assize case. 4 

The pertinent portion of Cockburn's Introduction (1985), reads 

as follows: 

Throughout our period those charged at as­
sizes with unlawful killings were normally 
indicted not upon a freshly drawn indict­
ment, but upon the written record of the 
coroner's inquest upon the body of the vic­
tim. Inquests were drafted by the 
coroneris clerk or by the coroner himself, 
who was obliged by statute to return them 
at assizes and to bind over witnesses to 
appear there ..•. According to an 18th cen­
tury source, a coroner's inquest was 
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equivalent to an indictment returned by the 
grand jury and, in itself, an adequate 
basis for criminal prosecution. That, pre­
sumably, explains why in a majority of 
homicide trials at assizes only the in­
quest, annotated with the plea, verdict and 
sentence of the court, appears on the file. 
In a minority of cases, however, the ac­
cused was arraigned not upon the coroner's 
inquest, but upon a separate indictment 
drafted by the assize clerk and returned 
"billa vera" by the assize grand jury.5 

1. Q/SR 110/68 (Coroner's inquest, 31 October 1589, returned at 
the Essex Quarter Sessions, Michaelmas 1589). Translation from 
the Latin supplied by Professor Baker. This case is mentioned 
in F.G. Emmison, Elizabethan Life: Disorder 157 (1970) (my 
initial source). 

2. Professor Baker in a letter to the Philip A. Rafferty (March 
21, 1986). 

3. See supra, Reference No.6 (of Appendix 7). 

4. Professor Cockburn in a letter to Philip A. Rafferty (June 4, 
1990) • Robyson' s Case is not recorded in Cockburn (Essex 
Indictments, Elizabeth I), supra note 17 (of Part IV). It 
might have been a quarter sessions case; or it might be that 
for some unknown reason Robyson was never prosecuted. 

5. James S. Cockburn, Calendar of Assizes Records: Home Circuit 
Indictments, Elizabeth I and James I: Introduction 74 (foot­
notes omitted) (London, 1985). 

Case No.2: N v. Phyllida Hodges 
(Middlesex Sessions of the Peace and Goal Delivery, 

August 1-2, 1615)1 

[Middlesex. Came and discharged ••• Phyllida, wife of 
Thomas Hodges of Rosemary Lane, yeoman, "Charged to 
have [given] Margaret Chapman a drink to have killed 
her child within her. 

It is not known why Phyllida was discharged. 
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1. Reproduced from 2 (New Series) county of Middlesex Calendar to 
the Sessions Records 1614-1615 345 (London, 1936). See also 
ide at X. Hodge's Case probably is the abortion case mentioned 
in Curtis, supra note 17 (of Part IV) at p.81 (Table 7e). 

Case No.3: R v. John simpson (North Riding, 1659)1 

The Court being informed that John Simpson of 
Whitby had the carnal knowledge of his servant, and 
after she had conceived with child did cause her to 
take phisicke for to destroy the said child; the said 
John Simpson to be carried before the next J.P. to 
become bound, etc. 

The outcome of this case is unknown. 

In the view of Professor Baker, this simpson record can be said 

to certainly indicate no more than that the Simpson Court made an 

order binding simpson to keep the peace. According to Professor 

Baker, 17th century justices of the peace possessed the jurisdiction 

to bind a person to good behavior even if his or her conduct did not 

constitute an indictable offence. 2 

1. Reproduced from 6 North Riding Quarter Sessions Records 23 
(J. C. Atkinson, ed.) (London, 1888). 

2. Professor Baker in a letter to Philip A. Rafferty (July 5, 
1984). And ggg, infra text accompanying note 3 (of Case No.1 
of Appendix 20); and infra, note 1 of Case No.5 (of this 
Appendix 12). 

Case No.4: R v. Fookes (Essex, August 19, 1618)1 

John Fookes of Great Coggeshall, husbandman, ••• to 
answer one Marshall of Great Coggeshall, husbandman, 
and his wife for IIspurninge and kickinge ye sayd 
Marshall's wyffe on the syde, of which kicke the said 
Marshall's wyfee affirmed that she miscarried of a 
childe". 

The outcome of this case is unknown. 
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1. Essex Record Office (ERa) (Chelmsford) Q/S/R 222/73 (XIX B Cal. 
of Co. Recs. 328 (no.73». 

Case No.5: Flicher v. Genifer (Worcestershire, 1601?)1 

Articles exhibited by Richard Flicher against John 
Genifer sworn before the Bishop of Worcester. state 
Mrs. Flicher being with child Genifer put her and two 
more of her neighbours also with child into fear and 
she being on Severn Bridge he told one of her neigh­
bours to have her in [i.e., to throw her into the 
river] .2 Whereupon she fell into labour and continued 
in extremity till it pleased God she lost the burden 
which time of her travail was a week's space. 

Evidently Flicher intended to prosecute Genifer under the 

ecclesiastical jurisdiction. The outcome or this case is unknown. 

There is no indication here that Mrs. Flicher's child died. 

1. Reproduced from 1 Worcestershire County Records. Division If 
Documents Relating To Quarter sessions. Calendar of the Quarter 
Records 1591-1643 44 (no. 111) (Worcester, 1900). See also ide 
at 77-78 (no. 57) ("1605. Parkes procured the Constable to 
arrest ••• Elizabeth ••• [Parkes and the constable] laide violent 
hands upon her, notwithstanding they were entreated not to deal 
rigorously with her, they knowing her to be with child who is 
in danger of losing her burden ••• Ordered that Parkes be bound 
over to his good behaviour"). 

2. See, ide at cxxvii. 

Case No.6: R v. Thomas Hallibred (Essex, 1622)1 

PETITION of Tho. Fuller that .. this lewd fellow" 
Thomas Hallibred be sent to the House of Correction 
and "severely punished" for many misdemeanours in his 
parish, that he is a common drunkard and when he is 
so he is raging mad and will threaten to kill his 
wife, cast stools or anything he meets with. He did 
lately kick her on the body, being great with child 
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and she was shortly delivered of a child with all the 
forepart of the skull beaten into the head, a most 
pitiful sight to be seen, dead. He saw it before the 
burial. Since that, often drunk and so unruly as his 
neighbours fear the firing of their houses or some 
desperate murder to ensue. He cannot be reclaimed by 
any counsel. He hath a wife and three children. He 
threatens all. He will pay no house rent nor make 
any provision for his family, but gets her earnings 
and drinks it all away. He threatens to run away and 
lately did till he heard his wife had got her an 
abiding with another man and now this Friday so mis­
used his wife that she was enforced to crave aid of 
Mr. Collin to rescue her from killing. The petitioner 
beseeches their lordships that he may remain [in the 
House of correction] a quarter of a year at least and 
that he may be severly whipped, for his neighbours 
say some come out unwhipped. [Signatures of: Tho. 
Fuller and Kellam Collins.] 

[Added in a different hand]: "Delivered by my 
Lord of warwick to make an order and an order is made 
and delivered to Mr. Collyn according to the contents 
hereof." 

1. Reproduced from ERO (Chelmsford) O/S/R 236/102 (XIX B Cal. of 
Co. Recs. 1611-1624 474 (no. 102). 

Case No.7: R v. J. Robinson lIet al" (Middlesex, 1615)1 

John Robinson of st. Andrew's, Holborn, whitebaker, 
Thomas Hulme, scrivener, Amos Browne, cutler, and 
Richard Cooxe [Coxe], innholder, all of the same, to 
answer concerning the death of a young infant born of 
the body of Dorothy Mowbrow who was removed in a 
chair out of their parish of st. Andrew's, Holborn, 
in the time of her travail, into the parish of st. 
Giles'-in-the-Fields, whereby it is supposed that the 
child miscarried and received a hurt in the head 
whereof it died; and ••• [names of witnesses omitted] 
to give such evidence as they can concerning the said 
death; and of Richard Leirwood of st. Giles'-in-the­
Fields, locksmith, to answer the complaint of John 
Robinson, high constable, and others of the inhabi­
tants of the parish of st. Andrew's, Holborn. 
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An inquest was held, and the coroner's jury returned a verdict 

that the child's death was due to "Divine" visitation. 2 

Evidently Dorothy Mowbrow was unmarried, and was not from st. 

Andrew's, Holborn. If Mowbrow had given birth in the parish of st. 

Andrew's, Holborn, and if Mowbrow would have been unable to support 

the child, then it would have fallen on that parish to maintain the 

child. Hence, the attempt to get Mowbrow out of that parish before 

she gave birth. 3 

1. 3 (New series) county of Middlesex Calendar to the Sessions 
Records 1615-1616 175 (London, 1937). 

2. Ibid. at XV (Preface). 

3. For a similar case, see supra, text accompanying note 277 (of 
Part IV), as well as that note 277. 

Case No.8: R v. Rastone (Middlesex, 1616)1 

Middlesex. The jurors for our lord the king present 
upon their oath that Roger Rastone late of Stratford 
atte Bowe in the aforesaid County, yeoman, on the 
fourth day of June [1616] ••• with force and arms, 
etc., at Stratford atte Bowe •.• ,made assault in and 
upon a certain Constance Taylor, the wife of Charles 
Taylor, then and there being in the peace of God and 
the said lord king, and beat, wounded and ill-treated 
her so that her life was completely despaired of and 
so that also the afsd Constance within one week then 
next following she gave birth prematurely (partum 
edidit immaturum), and offered other outrages against 
the same Constance then and there, to the grave 
damage of her the said [Constance] and against the 
peace of the said present lord king, his crown and 
dignity. [Indorsed true Bill.] 

This is an indictment for a misdemeanor (an assault or tres­

pass)2. The allegation relating Taylor's miscarriage or premature 
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delivery appears to have been added in aggravation of the assault. 

Rastone pled guilty, and was fined 2s.6d. 3 

1. f. MSR III. 277. Translation and partial reference supplied by 
Professor Baker. This case is mentioned in 3 (New Series), 
county of Middlesex Calendar to the Sessions Records 1615-1618 
277 (London, 1937). 

2. MJ/SR/552/135 
(trespass». 

(record of the indictment: marked 
Reference supplied by Professor Baker. 

"tnsgr" 

3. MJ/SBP/1, fo.75. Reference supplied by Professor Baker. 
MJ/SBR/2, p. 338, relates that Rastone made bail. 

Case No.9: R v. Whalley [Middlesex, 1616)1 

The Whalley indictment (endorsed: true Bill) is vir­
tually identical in form to the preceeding indictment 
(R v. Rastone), with the exception that the words for 
miscarriage are "Anglice was untimely delivered". 
Whalley pled guilty, and was fined 2s.6d. 2 

1. MJ/SR/552/136 (marked "tnsgr", i. e., trespass). 

2. See 3 (New Series) county of Middlesex Callendar to the 
Sessions Records 1615-1618 277 (London, 1937). Compare the 
fine here and in supra, Case No.8 (of this Appendix 12) to the 
fine imposed infra, in Case No.2 (of Appendix 13). 

Case No. 10: Laqotts' and salaway's Case (Somerset, 1629)1 

Information of Frances Ham, taken before a JP. Amy 
Laggott went to her [Ham's?] FH's [father's] house 
and told her [Ham] she took her daughter from Eliz­
abeth Salaway (who taught her to make bonelace) be­
cause Elizabeth was sick; and ES. owed her [Amy] 
money for physic which she [Amy] fetched from an 
apothecary; and Amy told her [Ham] that if she [Amy] 
had not been a friend to ES., the latter "might have 
gone as other whores did, but shee [Amy] would war­
rant her [ES] free for this tyme, but if the pot went 
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to water againe [i.e., if ES got pregnant again], it 
would be crackt" [Le., she would have to give 
birth]; later she [Amy] saw ES. up and about and sd. 
she shd. be in bed and tolde her "it was enough to 
cost her her life to sit upp soe soone after her 
phisicke"; and said "if any thinge came from her shee 
should have a care to burye it in the garden." 

Info. of Anne Adams: Amy L. told her she had fetched 
a medicine from the apothecary for ES etc. 

Info. of Grace Adams: reports Amy L. 's suspicion 
that ES. is with child. 

Info. of Robert Banton, apothecary: John and Amy 
Laggot came to him and 'intreated him that they might 
have a vomi tt for a daughter of theirs, who was 
payned in her stomacke and in her heade', and he gave 
them something and asked them to report back within 
a week; but heard no more from them, and was told 
they had given it to ES. to destroy her child: where­
upon he reported the matter to the JP. 

The outcome of this case is unknown. Evidently, Salway's unborn 

child was born alive, and survived. 2 

1. Somerset County Record Office (Somerset), Q/S 62 (28 sept. 
1629) • Reference supplied by Professor Baker. See also 
Quaife, supra note 10 (of Part IV) at 119-120 & 258 n.48 (my 
initial source). 

2. See Quarter Sessions Records for the Countv of Somerset, Volume 
II. Charles I, 1625-1639 228 (no. 16) (24 Somerset Rec. Soc., 
1908). 

Case No. 11: Willson's Case (Essex, 1688)1 

Recognizances,2 9 [101] July [1688] ••• Ingry to prose­
cute Edward Willson of Epping, husbandman, for misus­
ing and beating his wife 'in soe much so that several 
children received hurt in her body'. 
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The outcome of this case is unknown. 

1. Reproduced from ERO (Chelmsford) QSR/459/1 (XXV Cal. of Co. OSR 
30) • 

2. See infra, Case No.1 (of Appendix 13). 
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APPENDIX 13 

Case No.1: R v. Turner (Middlesex, 1615) 

Middlesex. Recognizance [i.e., a secured obligation, 
in this case for appearing at the Middlesex ses­
sions]: Anthony Turner of Whi techapel, chandler, for 
an assault and battery on Alice, wife of Thomas Por­
ter, at East smithfield, who accuses the said Anthony 
that he abused her and made her lose her child which 
was then in her body when he did beat her. 

Sureties: [names omitted.]1 

Misdemeanour Indictment (endorsed: true bill)2 

Middlesex: The jurors ••• present ••• that Anthony 
Turner ..• on September 29, 1615, made assault in and 
upon a certain Alice Porter, wife of Thomas Porter 
then and there being in the peace of God and of the 
said lord king, and then and there beat, wounded and 
ill-treated her the said Alice Porter so that her 
life was despaired of, and offered other outrages 
against the same Alice Porter then and there [etc].4 

Turner pled not guilty, obtained bail, and was ordered to appear 

at the next sessions. 3 The outcome of this case, however, remains 

unknown. 

If the Turner prosecutor felt that he could prove that Turner's 

assault and battery caused the miscarriage, then it is unclear why 

Turner was indicted only for simple assault and battery. Perhaps the 

Turner prosecutor thought along the following lines: 'Since Alice's 

child was aborted stillborn, Turner cannot be prosectued for criminal 

homicide. 4 And since there is no evidence he beat Alice with the 

intention of causing her to miscarry, he cannot be prosecuted for 

deliberated abortion.; Such thinking would not, however, explain why 

Turner was not indicted for unlawfully causing a miscarriage (or 
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killing a child in the womb) ,5 or why the miscarriage was not alleged 

in aggravation of the assault. 6 If the Turner prosecutor felt that 

he could not prove that the assault and battery caused the mis­

carriage or child's death, then that would explain why Turner was not 

indicted for causing Alice to miscarry.7 

1. Reproduced from 3 (New Series) county of Middlesex Calendar to 
the Sessions Records 1615-1616 51 (London, 1937). The recog­
nizance is cited as MJ/SR/543/143 (f. MSR 111.51). 

2. MJ/SR/544/44 (marked "tnsgr", Le., trespass). Reference and 
translation from the Latin supplied by Professor Baker. 

3. MJ/SBR/2, p.252. 
recognizance. 

Id. at p.239 contains a note of the 

4. See supra, text (of Part IV) accompanying note 34, as well as 
that note itself. 

5. See,~, supra, Case Nos. ~ & .1 (of Appendix 11): supra, text 
(of Part IV) accompanying notes 119, 149, 151, 153-54: and 
supra, Reference No.5 (of Appendix 7). 

6. See supra, Case Nos. ~ & ~ (of Appendix 12). 

7. See infra, Case No.1 (of Appendix 14). 

Case No.2: R v. W. Berry (Middlesex, 1617)1 

William Berry of East smithfield, vintner, "for 
killing of a child in the body of Elizabeth Goldsbor­
ough"; indicted in London. 

Indictment2 

London: The jurors for the Lord King on their 
oath present William Berrye .•• that on [June 30, 
1617], in the parish of st. Olave in Hart st. in the 
Ward of Tower, by force and arms on and upon a cer­
tain Elizabeth Goldsborough .•• in the Peace of God and 
of the said Lord King [James I] then and there made 
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a grave assault on the same Elizabeth and then and 
there assaulted, wounded and maltreated her so that 
her life was dispaired of and then and there in­
flicted other outrages on her to the grave injury of 
[the] same Elizabeth and against the Peace of the 
said Lord King and against his dignity •••• 

[Pled not guilty; found guilty; fined 20 schillings, 
and ordered to find security for good behavior for 
two years]. 3 

1. 4 (New Series) County of Middlesex Calendar to the Sessions 
Records 1616-1618 292 (London, 1941). 

2. (Corporation of London Record Office) MJ/GSR/SF79 (or 74?). 
I am not sure that this is the correct citation. Neverthe­
less, I found this case in the CLRO, and it reads there as I 
have reproduced it here. I believed it can be found in the 
records of the Sessions of the Peace for 1 October 1617, or the 
Sessions of Oyer and Terminer for 15 October 1617. 

3. See supra, the commentary accompanying Case No.1 (of this 
Appendix 13). 

Case No.3: R v. William Rolfe of Littlebury (Essex, 1665) 
Calendar of Prisoners (July, 1665)1 

Wm. Rolfe, committed by Sir John Turner, being 
charged for assaulting and beating a woman quick with 
child, which child is now dead and the woman likely 
to die. (Traverse) 

Examination of witnesses (17 April 1665)2 

Information of Mary Chapman, "Gillion" Smith, Susan 
Standly and Eliz. Colt, taken before John Turner, who 
all say that Wm. Rolfe did take Tho. Brumley's wife 
by the arms and violently pull and "rung" her arms 
that were all black and blue, and they did bid him 
take heed what he did for she was big with child and 
that she had told them a week before she was quick 
with child. 
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Eliz. Duke further saith that presently after, coming 
into the house, she did see Rolfe punch her on her 
side with his knees. And ever since the woman is 
very weak and ill, and they think the child is dead 
within her and in great danger of her own life. 

[Marks of all the women.] 

Indictment3 

Essex. The jurors ••• say ••• that William Rolfe ••• of 
Littlebury ••• , labourer, on the tenth day of April 
[1665] ••• , with force and arms ••• , made assault and 
affray in and upon Grace Bromley, the wife of Thomas 
Bromley ••• and then and there at Littlebury ••• wounded 
and ill-treated her the said Grace so that her life 
was completely despaired of, and then and there of­
fered other outrages (alia enormia) against the same 
Grace, to the grave damage of them the said Thomas 
and Grace, and against the peace of the present lord 
king, his crown and dignity. 

(Puts himself; [i.e., pleads not guilty])4 

The outcome of this case is unknown. 

1. ERO (Chelmsford), QSR 405/184 (XXIII Cal. QSR 76 (no.184». 
Id. at QSR/405/98 (68, nO.98) mentions a memorandum to T. 
Bromley regarding his intention to indict Wm. Rolfe for 
assaulting his wife Grace. It is dated May 20, 1665. 

2. ERO (Chelmsford), QSR/405/160 (XXIII Cal. QSR 74 (no. 160». 

3. ERO (Chelmsford), QSR/405/64 {XXIII Cal. QSR 65 (no. 64». 

4. See supra, the commentary accompanying Case No.1 (of this 
Appendix 13). ERO (Chelmsford), QSR/406/112-13 (Michaelmas, 
1665) contains, respectively, 1) a writ "venire facias 
juratore", dated 20 July 1665, summoning a jury for the case of 
R v. Wm. Rolfe, and 2) a list of the members of the jury to 
hear the case. 
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Case No.4: William Rolphe of Debden (Essex, 1665)1 
An Examination2 

The Examination of Ellen Greene of Brockstead in 
Essex, spinster, taken upon oath (31 July 1665): She 
says that Wm. Rolfe of Debden, glazier did come into 
her house on Tuesday the 10th July at about 5 o'clock 
in the afternoon and took her by the throat she being 
then sweeping her house and under the table and 
pulled her from under the table with much violence, 
dragged to the door and threw her over the threshold. 
And 'shugged' her and smote her with his foot or knee 
upon the thigh so that she fainted and the company 
had much to do to keep life of her she then being 
with child, and upon this affrightment and abuse she 
miscarried. And that the said Rolfe swore at some 
women that would have come to help her that he would 
arrest them if they came, to the hazard of her life. 

[The mark of Ellen Greene] 

The outcome of this case is unknown. 

1. ERO (Chelmsford), QSR/406/43. Memorandum, dated 1 August, 
1665, to Wm. Rolfe glasier of "Debden" to keep the peace. 
Rolfe is bound over in the sum of 20 pounds and his goods and 
chattels are liable to distraint in lieu of money. 

2. Summary of ERO (Chelmsford), QSR/406/l10 (XXIII Cal. OSR 86 
(no. 110». 

Case No.5: O. v. Joan Turnour 
(Essex, Lent Sessions and General Gaol Delivery 

held at Brentwood on March 13, 1581) 

First Indictment1 

Joan Turnour of Stysted, spinster, on 1 July, 21 
Eliz. [1579], at S., bewitched Anne Feast, wife of 
Richard F., who did despair of her life [i.e., carne 
close or nearer to her death]. (Endorsed:) Billa 
vera [true Bill]. Po se cuI Judic. [guilty, 
judgment] • 
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Second Indictment2 

[Joan Turnour of Stysted, spinster], on 1 May, 22 
Eliz. [1580], at S., bewitched George Sparrowe, aged 
7 yrs., who languished for half a year. (Endorsed:) 
Billa vera. Po se cul Judic. [guilty, judgment]. 

Third Indictment3 

Essex: The jurors for [our] lady the queen present 
that Jane [or Joan] Turnour of stisted in the afore­
said county, spinster, being a common witch and en­
chantress, not having God before her eyes, but being 
seduced by the instigation of the devil, on the 
eighth day of January in the twenty-second year 
[1580] of the reign of the Lady Elizabeth, Queen of 
England, France and Ireland, defender of the faith, 
devilishly and maliciously at stisted aforesaid, 
[and] on various days and occasions both before and 
since, maliciously and devilishly bewitched and 
enchanted a certain Helen Sparrowe, wife of John 
Sparrowe, in the body of the same Helen, being then 
great with a certain living child [infante vivo], by 
reason whereof not only was the same Helen then and 
there on various occasions gravely vexed and in her 
body horribly troubled, to the greatest danger of her 
life, but also the aforesaid child (of which the same 
Helen was then and there great) then and there came 
to [his] death. And thus the aforesaid jurors say 
upon their oath that the aforesaid Jane Turnour, in 
manner and form aforesaid, on the day and in the year 
aforesaid, at stisted aforesaid, maliciously and 
devilishly bewitched and enchanted the aforesaid 
Helen Sparrowe, and deprived the living child 
[infantum vivum] (of which the aforesaid Helen was 
then pregnant) of his life by reason of these en­
chantments and bewitchings, contrary to the form of 
the statute made and provided for such cases, and to 
the bad and pernicious example of all others offend­
ing in such cases, and against the peace of the said 
present lady the queen. 

[note by clerk on the face of the indictment:] Puts 
herself [on the country; Le., accepts trial by 
jury]; guilty judgment [to be hanged?] 
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Entry in the Gao' Delivery Roll of the Essex Summer Sessions 
and general gaol delivery held at Braintree on July 17, 15814 

Joan Turner: convicted (found guilty) at the last as­
sizes for witchcraft and reprieved (or remanded) for 
one year. ("Johanna Turner cuI ad vltiam p fascina­
cone & rep. p. anno. II )5 

Entry in the Essex Lent Sessions and general gaol delivery 
held at Chelmsfold on March 22, 15826 

Joan Turner: sentenced [to be hanged?] for witch­
craft, and reprieved (or remanded) for one year 
("Johanna Turner p fascinacone Judn & rep. p. 
anno. II )7 

This last entry almost certainly relates or means at least the 

following: Joan Turner, who was convicted and sentenced to be hanged 

for witchcraft (a year or so ago), was subsequently permanently re­

prieved, and then given a one year sentence. As shall be explained, 

and without reference to whether or not Turnour could have received 

consecutive, one-year sentences for her convictions on the first and 

second indictments, Turnour could have received only one of two sen­

tences on her three convictions: 1) to be hanged, or 2) imprisoned 

for one year (which included "four periods of six hours duration in 

the pillory").8 

If Turnour was not orignally sentenced to be hanged, then the 

foregoing last entry does not make sense. A reprieve relates only 

to a death sentence. So, one who has not been sentenced to death is 

not in need of a reprieve. Furthermore, as this entry does not indi­

cate any of the following three items «1) Turnour was still in the 

gaol, (2) her sentence remained to be determined [even though the 

one-year remand (sentence) had run], (3) she was hanged), it is 

reasonable to conclude that Turnour was not hanged for any (or any 

combination) of her three convictions. 

660 



It cannot be certainly determined from the Turnour record 

whether or not Turnour was sentenced to death for being twice con­

victed (first and second indictments) of violating sec. 2 of 5 Eliz •• 

c.16. (A second, lawful conviction for violating this sec. 2 carried 

a mandatory sentence of death.)9 This is so for two independent 

reasons. The first is, it cannot be reasonably ruled out that one 

or both of these convictions were set aside because of "weak evi­

dence" (insufficiency of evidence). 10 The second is, it cannot be 

reasonably ruled out that Turnour was tried in a single hearing on 

these two (or three) indictments, and that the 5 Eliz •• c.16. sec. 

~ phrase "second, lawful conviction" applied only to "successive" 

convictions. (Alternatively, it cannot be reasonably ruled out that 

the application of the death penalty for a "second, lawful convic­

tion" required that in the second prosecution it must be alleged and 

proved that the defendant suffered a prior conviction for violating 

sec. 2 of 5 Eliz. 1. c.16. 11 Neither the first nor second Turnour 

indictment alleged a prior conviction.) 

Even assuming as fact that Turnour was initially sentenced to 

death for a "second, lawful conviction" of violating sec. 2 of .2. 

Eliz. 1. c. 16, such a fact would have no tendency in reason to prove 

that Turnour was not initially, independently sentenced to death for 

her conviction on the third indictment. It simply does not follow 

that because a person can die only once that therefore while he or 

she is still in life he or she can receive only one sentence of 

death. Also, at common law it seems to have been a usual practice 

to prosecute a person for committing several offenses, each of which, 

on conviction, carried a mandatory sentence of death. 12 

The third Turnour indictment does not allege that Helen 

Sparrow's unborn child was born alive. However, it also does not 

allege either common law or statutory murder. It alleges that 
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Turnour violated sec. ~ of 5 Eliz. 1, c.16. (1562). This Sec. 1 

mandated death for any person to "use, practice or exercise any 

witchcraft, enchantment, charm or sorcery whereby any person shall 

happen to be killed or destroyed ". 13 The conviction on this third 

indictment does not, then, represent an express application of the 

proposition that at common law the in-womb destruction of an unborn 

child is governed by the common law rules on criminal homicide. How­

ever, it can be reasonably stated that this conviction indirectly 

stands for such a proposition. The Turnour trial judge initially 

construed the word "person" in 5 Eliz. 1. c.16 (1562) to include an 

unborn child almost certainly because he understood that such a human 

being was a person under the then common law on criminal homicide. 

The following is stated in Arkansas v. Pierson (1884): lithe common 

law in force at the time a statute is passed is to be taken into 

account in construing the statute. Coke says, 'to know what the 

common law was before the making of the statute is the ••• key to set 

open the windows of the statute' 1114 

It might be argued that, as the vague witchcraft injury inflict­

ed on Helen Sparrowe would probably meet the injury requirements of 

sec. 2 of 5 Eliz. 1, c.16, then it cannot be stated with virtual cer­

tainty that this indictment is charging a sec. 1-5 Eliz. 1, c.16 

violation, and not a sec. 2 violation. The argument cannot get off 

the ground. All that can be reasonably required here is reasonable 

certainty. If this indictment is simply alleging a sec. 2 violation, 

then all the references in the indictment to the unborn child and the 

manner of the child's death must be deemed superfluous. On the other 

hand, the references in the indictment to the injuries inflicted on 

Helen Sparrowe would not be rendered superfluous if the indictment 

is taken to be charging a sec. 1 violation. A mother and her unborn 

child, although separate persons, are nevertheless closely connected. 
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The witchcraft injuries suffered by the mother would tend to estab­

lish a link in the chain of causation connecting the witchcraft act 

to the death of the unborn child. 

It seems highly reasonable to conclude that Turnour was not 

executed for her conviction on the third indictment. Since a convic­

tion here mandated death, and since none of the three Turnour records 

(or three separate record entries) relate that Turnour was reprieved 

on account of pregnancy, it is reasonable to conclude that her con­

viction on this third indictment was set aside. However, in order 

for it to be reasonably maintained that R v. Turnour implicitly con­

tains a ruling or holding that is relevant to documenting an aspect 

of the history of the status of the fetus at the common law on crimi­

nal homicide, it must be reasonably determined precisely why 

Turnour's conviction on the third indictment was implicitly set 

aside. So far as is known, the Turnour judge (or judges - if the 

Turnour trial court took Turnour's case to, say, one of the "inns of 

court" in order to discuss it with his brethern) 15 had but two legal 

means for setting aside the conviction. One was insufficiency or 

"weakness of evidence". 16 The other was a determination that 

Sparrow's unborn child does not qualify as a person within the mean­

ing of the word "person" as contained in sec. 1 of 5 Eliz. I. I c.16. 

If it cannot be reasonably ruled out that Turnour's conviction on the 

third indictment was set aside for insufficieny of evidence, then it 

cannot be reasonably stated that Turnour' s conviction here was 

"probably" set aside because the Turnour judge (or judges) decided 

that Sparrow's unborn child did not qualify as a 5 Eliz. I, c.16-sec. 

~ person (with the rationale being, for example, that at the common 

law of criminal homicide, as demonstrated by Staunford's reports of 

the Twins-slayer (1327/28) and Anonymous (1348) cases,17 such a human 

being is not recognized as a potential murder victim).18 
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One may want to argue that it can be reasonably inferred from 

the fact that the Turnour record does not indicate that the Turnour 

court found "weak evidence,,19 that, therefore, Turnour's conviction 

on the third indictment was not set aside because of "weak evidence". 

Such an argument is no less sophistic than is the following argument: 

One can reasonably infer from the fact that the Turnour record does 

not indicate that Turnour's conviction on the third indictment was 

set aside because it was decided by the Turnour trial court that 

Sparrow's unborn child is not a sec. 1 person that, therefore, the 

conviction was not set aside on that ground. 

It simply cannot be reasonably ruled out here that Turnour's 

conviction on the third indictment was set aside only because of 

"weakness of evidence". For example, the Turnour trial court might 

have ruled as follows: "Notwithstanding that the deceased child in 

this case is a person at common law, the fact remains, the connection 

between the witchcraft act and the child's death was tenuous at 

best. ,,20 

1. Reproduced from C. L'Estrange Ewen, witch Hunting and witch 
Trials: The Indictments for witchcraft from the Records of 1373 
Assizes Held for the Horne Circuit A.D. 1559-1736 141 (n. 143) 
(London, 1929). See also Cockburn (CAR: Essex Indicts., Eliz. 
X), supra note 17 (of Part IV) at 212 (no. 1225). 

2. Ewen, supra note 1 at 142 (no.144). See also Cockburn, supra 
note 1. 

3. Brentwood, Essex:ASSI. 35/23/29 (March 13,1581). (Translation 
from the Latin supplied by Professor Baker.) See also Ewen, 
supra note 1 at 142 (no. 145). The indictment reads in its 
original Latin, as follows: 

Essex: Juratores pro domina regina present­
ant quod Johanna Turnour de Stysted in 
comitatu predicto, spinster, existens com­
munis fascinatrix et incantatrix, deum pre 
oculis non habens, sed instigatione diabol-
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ica seducta, viii die Januarii anno regni 
Domine Elizabeth, di gracia Anglie, Francie 
et Hibernie Regine, fidei defensoris, 
vicesimo secundo, diabolice et maliciose 
quandam Elenam Sparrowe, uxorem Johannis 
Sparrowe, apud Stysted predictam, ret] 
diversis diebus et vicibus tam antea quam 
postea, maliciose et diabolice in corpore 
ejusdem Elene adtunc et ibidem gravida 
existente cum quodam infante vivo fascin­
avit et incantavit, ratione cujus eadem 
Elena non solum adtunc et ibidem diversis 
vicibus graviter vexata et in corpore suo 
horribiliter conturbata fuit ad maximum 
discrimen vite sue sed etiam infantem 
predictum unde eadem Elena adtunc et ibidem 
gravida fui t adtunc et ibidem ad mortem 
devenit. Et sic juratores predicti dicunt 
super sacramentum suum quod predicta 
Johanna Turnour predictam Elenam Sparrowe 
modo et forma predictis, die et anno pre­
dictis, apud Stysted predictam, maliciose 
et diabolice fascinavit et incantavit, et 
infantum vivum de quo predicta Elena adtunc 
impregnata fui t ratione incantationum et 
fascinationum illarum vita sua spoliavit, 
contra formam statuti in hujusmodi casu 
editi et provisi, ac in malum et pernicios­
um exemplum omnium aliorum in hujusmodi 
casu delinquentium, ac contra pacem dicte 
domine regine nunc. [added on face:] 
po[nit] se cul[pabilis] Judic[ium]. 

Professor Cockburn misread the above indictment in that he re-

ported that Helen Sparrow, and not her unborn child, was alleged to 

have been murdered by Turnour's witchcraft. He has acknowledged as 

much: "Joan Turner: ••• my reading of the third indictment was incor-

recto [See Cockburn, supra note 1.] [I]t clearly alleges the killing 

of the unborn child rather than of Helen Sparrow herself. II Professor 

Cockburn in a letter to Philip A. Rafferty (May 18, 1990). 

4. Ewen, supra note 1 at 143. 
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5. Translation supplied by Professor Cockburn. See Ewen, supra 
note 1 at 22 (Fascinatio), 95 (cul) , 96 (rep R anno) & 32-33. 

6. Ewen, supra note 1 at 146. 

7. Translation supplied by Professor Cockburn. See Ewen, supra 
note 1 at 22 (Fascinatio), 95 (cul, judic), 96 (rep, R gnnQ) & 
32-33. 

8. See Ewen, supra note 1 at 24-25. 

9. See ibid. See also 4 Statutes of the Realm pt.1, 446-47 (1819). 

10. See Ewen, supra note 1 at 34; and infra text accompanying note 
19; and Jeoffreson, supra note 4 (of Case No.5 of Appendix 10) 
at xxx-xxxi. 

11. In a letter to Philip A. Rafferty (June 30, 1987), here is what 
Professor Baker had to say on the question of whether or not 
this sec. 2, mandatory, death sentence provision required suc­
cessive convictions (or required the second indictment to 
allege a prior conviction): 

[T]he earliest authority I can find is 
Coke, who cites no earlier authority. In 
3 Co. Inst. 172 he refers to the forgery 
statute of 5 Eliz. I, c.14 [1562] (which 
specifically refers to a second offence 
after a prior or first conviction). [B]ut 
there is a more general proposition in 3 
Co. Inst. 46 and 2 Co. Inst. 468, which is 
evidently the direct source of Burn's 
statement: ["Where degrees of punishment 
are inflicted by a statute, for the first, 
second or third offence, there must be 
several convictions and judgments" (Edward 
Williams, Precedents of Warrants, Convic­
tions, and Other Proceedings, Before Jus­
tices of the Peace Chiefly original; and 
Containing None that are to Be Met within 
Dr. Burn's Justice 619 (London, 1801»]. 
In both these passages .•• [Coke] asserts 
that the principle applies to the ••. 1 Jac. 
I, c.12 [(1603) witchcraft statute]. This 
does not take us back as far as 1581 
[/1562], and it is therefore a matter of 
conj ecture whether Coke was stating the 
practice as he understood it or was trying 
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to innovate. In any case, the practice of 
the criminal courts at that time [1581] (in 
the absence of printed reports) was not al­
ways very consistent ••• The earliest report­
ed decision I have found is Anon. (1631/32) , 
2 Buls. 349, concerning the punishment for 
having bastard children. There is, however, 
an apparently inconclusive discussion (of 
the question whether the indictment for the 
second offence must recite a conviction of 
the first) in R v. Flemming (1584), 1 Leon. 
295, a case concerning religious 
uniformity. 

My opinion is that this sec. 2, mandatory death sentence pro­

vision almost certainly was not applied to Turnour if she was tried 

either concurrently or back to back on her first and second indict­

ments. This sec. 2, mandatory death sentence provision implicitly 

gives this warning to a first offender: "Do this again and you will 

be \ launched into eternity at the end of a rope. ' " Turnour would not 

have had the benefit of such a warning if she was tried concurrently 

or back to back here. 

Also, "if" the question of whether or not this sec. 2, mandatory 

death sentence provision required "successive convictions" (or re­

quired the second indictment to allege a prior conviction) was at 

issue in Turnour, and if Turnour was not executed (and it seems al­

most certain that she was not), then Turnour implicitly stands for 

the proposition that "successive convictions" are required here. 

12. See,~, Cockburn, supra note 1 at 407 (no.2464) (in 1593, 
Margaret Mynnet was tried concurrently on four indictments, 
three of which (killing by witchcraft pursuant to section 1 of 
the 1562 witchcraft statute) carried a mandatory sentence of 
death upon conviction); Cockburn (CAR: James I supra note 17 
(of Part IV» at 16 (no. 84) (in 1607, Blanche Worman was tried 
concurrently on six witchcraft indictments pursuant to 1 Jac. 
1, c.12 (1603), each of which carried a sentence of death); and 
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R v. Lewis (supra, Case No.3 of Appendix 10, and infra, Case 
No.6 of Appendix 18). 

13. See supra, note 9. 

14. 44 Ark. 265, 266. And see LaRue, supra note 181 (of Part IV). 

15. On the inns of court, ~, ~, Baker, supra note 7 (of Part 
IV) at 313-318, infra, text accompanying note 4 (of Case No.4 
of Appendix 18); and Robbins, infra note 10 (of Case No.1 of 
Appendix 15) at 64-77. 

16. See Ewen, supra note 1 at 34. See also Baker, supra note 7 (of 
Part IV) at 308. 

17. See Staunford, supra Appendix 8; supra Case No.7 (of Appendix 
~); and supra, Reference No.3 (of Appendix 7). 

18. See supra, text accompanying note 14. 

19. See Ewen, supra note 1 at 34. 

20. And see Goodrich-Baker, supra note 9 (of Reference No.3 of 
Appendix 7). 
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APPENDIX 14 

Case No.1: Sims' Case (England, 1601)1 

Trespasse and assault was brought against one sims by 
the Husband and the Wife for beating of the woman. 
Cook [Sir Edward Coke]: the case is such, as appears 
by examination, A man beats a woman which is great 
with child, and after the child is born living, but 
hath signes, and bruises in his body, received by the 
said batterie, and after dyed thereof, I say that 
this is murder. Fenner & Popham, absentibus caeteris, 
clearly of the same opinion, and the difference is 
where the child is born dead, and where it is born 
living, for if it be dead born it is no murder, for 
non constat [it cannot be proved], whether the child 
were living at the time of the batterie or not, or if 
the batterie was the cause of the death, but when it 
is born living, and the wounds appear in his body, 
and then he dye, the Batteror shall be arraigned of 
murder, for now it may be proved whether these wounds 
were the cause of the death or not, and for that if 
it be found, he shall be condemned [hanged]. 

Sims could have been charged with criminal homicide. 2 

The rationale offered here in support of the proposition, that 

at common law a child that is killed in the mother's womb is not 

recognized as a victim of homicide, was never accepted by the English 

common law. This is demonstrated by the simple fact that such a 

killing remained an indictable offence (a "heinous misdemeanor") at 

the post-16th-century English common law. 3 Had this rationale been 

accepted, then it would have dictated equally a common law rule to 

the effect that such a killing is not even a misdemeanor offence. 

The elements making up this offense are the same whether the offence 

be classified as a felony or a misdemeanor. Therefore, if the 

offence, as a felony, cannot be deemed a felony because death in 

connection with the abortional act cannot be legally proved, then it 
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should follow that the offense, as a misdemeanor, cannot be deemed 

a misdemeanor for the identical reason that death in connection with 

the abortional act cannot be legally proved. The English common law 

did not vary the required standard of proof (beyond a reasonable 

doubt) relative to each element of an offence according to whether 

the offence was laid as a felony or misdemeanor. 4 

1. 75 Eng. Rpts. 1075, 1075-76 (Goldsborough, 176). 

2 • See supra, Case No.1 (of Appendix 9), and accompanying 
commentary. 

3. See the authorities set forth supra, in note 33 (of Part IV). 
And ~ also, ~~I F. Wharton, The Law of Homicide 589 n.2 
(3rd ed., 1097) (the difficulty of ascertaining the fact of 
what caused a child to die in the womb cannot be considered as 
a satisfactory reason for deciding that no such death can be 
recognized as criminal homicide unless it is supposed that such 
a fact never can be clearly established); and 1 East, supra 
note 32 (of Part IV) at 227-28. And see R v. Hallam (1732), 
infra note 1 of Case No.2 (of this Appendix 14) (surgeon 
testified as to cause of death of unborn child). 

4. Germain Grisez in his Abortion: the Myths. the Realities. and 
the Arguments 376 (paperback, 1970), and in the course of dis­
cussing the definition of murder at the English common law and 
why the in-womb destruction of a live child was not criminal 
homicide there, suggested that the murder term "living under 
the king' s peace" implied that the king could not acquire 
jurisdiction over a human being until the human being was born 
alive. However, the term "living under the king's peace" means 
simply "not an alien enemy on the field of battle". See Baker, 
supra note 7 (of Part IV) at 309. 

Case No.2: R v. Evans (London, 1724)1 

Flemming Evans, of S. Katharine's, was indicted for 
the murder of a male infant (unborn) on the 6th of 
May last [1724], by striking and kicking on the 
belly, Susan, the Wife of John Davis, then quick with 
the said infant. The Child was stillborn, very much 
bruised, and one of its Arms [had been] broken. But 
the Law supposing it impossible for a Child to be 
murdered before it is born, the Court directed the 
Jury to acquit the Prisoner of this Indictment, but 
ordered the Prosecutor to bring another against him 
for the assault.2 
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The Evans indictment reads, in pertinent part, as follows: 

The jurors ••• present that Fleming Evans ••• on the 6th 
day of May in the eleventh year of the reign of Lord 
George ••• , King of Great Britain, by force and arms 
••• in and on a certain Susanna ••• , then pregnant ••• of 
a certain male infant ••• , made an assault on them, 
and ••• Evans there and then feloniously ••• pressed ••• , 
hi t and bruised ••• Susanna ••• in and of the stomach 
with both the hands and feet, and there and then he 
feloniously, ••• and of his malice aforethought ••• 
murdered the same male infant ••• 3 

The Evans record 4 discloses also that Evans and another man 

were indicted for breaking and entering the Davis home and then and 

there stealing from, or robbing Mr. Davis~ This is alleged to have 

occurred on May 7, 1723. It is probable, however, that the assault 

on Davis' wife and the breaking and entering occurred in the same or 

one incident. 

1. OBSP, December 4-9, 1725 (Harvester Press Microform Collection 
(§gg supra, note 20 (of Part IV), December of 1725 at p.10). 
See also, ~, R v. Hallam (1732) (Harvester Press OBSP, supra 
this note, no. 10 at 34). Hallam threw his full-term wife out 
a window. A surgeon testified that the cause of death of the 
mother and the child was the fall to the ground from the 
window. The impact with the ground also caused the child to be 
expelled from the womb and almost entirely from the birth 
canal. Evidently, the child died on impact. Hallam was not 
indicted for kill ing the child. He was indicted for and 
convicted of murdering his wife. For a case similar to Hallam 
(the defendant was indicted for the murder of his pregnant 
wife, but not for killing her stillborn child), ~ R. v 
Townsend (September 10-12, 1718), Harvester Press OBSP, supra 
this note at p.7. 

2. I was unable to determine whether Evans was subsequently 
prosecuted for assault. 

3. Middlesex Gaol Delivery Roll for October, 1724. Reference and 
translation from the Latin supplied by anonymous. 

4. See supra, note 3. 
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APPENDIX 15 

R v. E. Beare (aka., E. Merriman) 
(Derby, England, August 15. 1732)1 

Eleanor Merriman, now the wife of Ebenezer 
Beare, indicted for a misdemeanor, in endeavoring to 
persuade Nich. Wilson to poison his wife, and for 
giving him poison for that end. 

Indicted a second time by the name of Eleanor 
Beare, for a misdemeanor, in destroying the foetus in 
the womb of Grace Belfort [Belford], by putting an 
iron instrument up into her body, and thereby causing 
her to miscarry. 

Indicted a third time, for destroying the foetus 
in the womb of a certain woman, to the jury unknown, 
by putting an iron instrument up her body, or by 
giving her something to make her miscarry. Pleaded 
not guilty. 

[Evidence on the First Indictment] 

COUNSEL FOR THE KING. Gentlemen of the jury, you have 
heard the indictment read, and I must observe to you, 
that the crime for which the prisoner stands indict­
ed, is an offence of the highest nature, next to mur­
der itself; it is the instigation of a man to kill 
his wife, in the most secret manner, in order to keep 
it from the eyes of the world, and thereby to escape 
the punishment due to such a crime, by giving her 
poison in drink, of such a nature as should not work 
suddenly but by degrees, and thereby to kill her 
without any suspicion of murder; and it is owing to 
the good providence of God that the man did not give 
his wife the poison, for if he had, and she had died, 
the prisoner would have been tryed for the murder. 

Call Nicholas Wilson. 

COURT: Do you know the prisoner? 

WILSON: Yes. 

COURT: How long? 
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WILSON: It is about 3 years since I unfortunately met 
with the prisoner at a publick house at Wirksworthi 
after some conversation, she told me I was young, and 
could not take my liberty for fear of having uneasi­
ness with my wife, but if I would be ruled by her, 
she would put me in a way to be rid of it. I asked 
her how? She said she would give me something to give 
my wife in her drink which would do her job. I told 
her that we would both be hanged. She said I need not 
fear that, for it would not kill her suddenly but by 
degrees, and that it would never be inspected. In a 
few days I met with the prisoner again, and she gave 
me something in a paper to give my wife in her drink, 
and told me it would quickly do her job. I took the 
paper and buried it, and went home and told my wife 
what had passed between me and the prisoner, and she 
desired me to keep out of her companYi and I have 
never seen her since, till I now see her at the bar. 

PRISONER. Did not you hire one Mary Yeomans to 
poison your wife, and did not you receive some poison 
(if it was poison) from her, and afterwards send for 
me, and tell me the stuff you had from Mary Yeomans 
would do no good? 

EVIDENCE [i.e., N. Wilson]: No, I had the stuff from 
you and no other, and I buried it as above. 

Call John Wilson. 

COURT: What have you to say to the prisoner? 

J. WILSON: Since she was in prison, she sent for me, 
and told me she had something against my brother 
which would touch his life, and desired he would keep 
out of the way at the Assizes. 

COUNSEL: Your Lordship will observe, that the prison­
er, fearing N. Wilson might be an Evidence against 
her, had that contrivance to send him out of the way. 

Call Hannah Wilson. 

H. WILSON: My husband told me he had received some­
thing from the prisoner, which she bid him give me in 
some drink, and it would shut me quickly. 
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To the Second indictment. 

COUNSEL: Gentlemen, you have heard the indictment 
read, and may observe, that the misdemeanor for which 
the prisoner stands indicted, is of a most shocking 
nature; to destroy the fruit in the womb carries 
something in it so contrary to the natural tenderness 
of the female sex, that I am amazed however any 
woman should arrive at such a degree of impiety and 
cruelty, as to attempt it in such a manner as the 
prisoner has done, it has really something so shock­
ing in it, that I cannot well display the nature of 
the crime to you, but must leave it to the evidence: 
It is cruel and barbarous to the last degree. 

Call Grace Belfort [Belford]. 

GRACE BELFORD: I lived with the prisoner as a 
servant about ten days, but was not hired, and I was 
off and on with her about fourteen weeks: When I had 
been with her a few days there came company into the 
house, and [the company] made me drink ale and brandy 
(which I was not used to drink) and it overcame me; 
my mistress sent me into the stable to give hay to 
some horses, but I was not capable of doing it, so 
[I] laid me down in the stable; and there came to me 
one Ch __ r, a young man that was drinking in the 
house, and after some time I feared I was with child, 
I told her [Beare] I thought I was; then she said if 
I could get 30 shilling from Ch __ r, she would clear 
me from the child without giving me physick. A little 
time after, some company gave me cyder and brandy, my 
mistress and I were both full of liquor, and when the 
company was gone, we could scarce get up stairs; but 
we did get up; then I laid me on the bed, and my mis­
tress brought a kind of an instrument, I took it to 
be like an iron skewer, and she put it up into my 
body a great way, and hurt me. 

COURT: What followed upon that? 

EVIDENCE: Some blood came from me. 

COURT: Did you miscarry after that? 

EVIDENCE: The next day after I went to Allesiree, 
where I had a miscarriage. 
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COURT: What did the prisoner do after that? 

EVIDENCE: She told me the job was done. I then lodged 
two or three nights with one Ann Moseley (now Ann 
Oldknowles); and [I] coming one morning to see the 
prisoner, I called for a mug of ale and drank it, and 
told her I was going home; then came in John Clark, 
and on the prisoner's saying I was going home, he 
said he would give me a glass of wine, to help me 
forward, which accordingly he did, out of a bottle he 
had in his pocket; then I took my leave of him; and 
when I was a little way out of town, I fell down at 
a style, and was not well, I lay a little while, then 
got up, and went to Nottingham that night. 

Call Ann Oldknowles. 

COURT: Do you know any thing of Grace Belford having 
a miscarriage? 

EVIDENCE: I know nothing, but that when she lay with 
me, I sawall the symptoms of miscarriage on the bed 
where she lay. 

Call John Clark. 

COURT: Do you know the prisoner? 

CLARK: Yes, I have frequented her house. 

COURT: Did you ever hear her say anything that she 
had used means to make a woman with child miscarry, 
by putting any kind of instrument up their bodies, or 
by giving them any thing to take inwardly? 

CLARK: Yes, I have. 

COURT: Have you seen her instrument for that pur­
pose, or have you seen her use any means to make any 
woman with child miscarry? 

CLARK: No, but I have heard her say she had done it, 
and that she then had under her one Hannah, whose 
other name [Hewit?]2 I know not. 

COURT: Have you heard her say she had been sent for 
these wicked practices, or had any reward for causing 
anyone to miscarry? 
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CLARK: I heard her say she had been once sent for to 
Nottingham, and, as I remember, she said she had five 
pounds for the journey. 

PRISONER: Did you not say you never heard me say any 
thing of using any means to cause miscarriage in any 
person, or saw me use any means for that end? 

CLARK: No, I said I never saw you do any thing that 
way, but had heard you say you had done it. Would 
you have me forswear myself? 

PRISONER: No, but I would have you speak the truth. 

CLARK: I do. 

Then the prisoner called several persons to 
speak in her behalf, but only two appeared, and they 
only gave her friends a reputable character, and said 
the prisoner had had a good education, but they knew 
nothing of the latter part of her life. 

MR. MAYOR: The prisoner at the bar has a very bad 
character, and I have had frequent complaints against 
her for keeping a disorderly house. 

Many evidences were ready in Court to have 
proved the facts she stood charged with in the third 
indictment; but his Lordship, observing that the 
second indictment was proved so plainly, he thought 
there was no necessity for going upon the third. 

His Lordship summed up the evidence in a very 
moving speech to the jury, wherein he said, he never 
met with a case so barbarous and unnatural. The jury, 
after a short consultation, brought the prisoner in 
guilty of both indictments, and she received sentence 
to stand on the pillory, the two next market-days, 
and to suffer close imprisonment for three years. 

Derby r August 18 r 1732. This day Eleanor Beare, 
pursuant to her sentence, stood for the first time in 
the pillory in the marketplace; to which place she 
was attended by several of the Sheriff's officers; 
notwithstanding which, the populace, to show their 
resentment of the horrible crimes wherewith she had 
been charged, and the little remorse she has shown 
since her commitments, gave her no quarter, but threw 
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such quantities of eggs, turnips, etc. that it was 
thought she would hardly have escaped with her life: 
she disengaged herself from the pillory before the 
time of her standing was expired, jumped among the 
crowd, whence she was with difficulty carried back to 
prison. 

Unlike everyone of the other known, English common law abortion 

presentments or indictments, neither of the Beare common law, misde­

meanor abortion indictments allege that the pregnant woman was quick 

with child or with quick child or big or great with child or pregnant 

with a live child. This means that Beare was indicted for destroy­

ing, through deliberated abortion, the pre-human being product of hu­

man conception. The prosecutor referred to the product of Belford's 

miscarriage, not as a living child, but rather as the "fruit in the 

womb". The terms "kill" and "destroy" are not necessarily synonymous, 

for while both a living and a non-living thing can be destroyed, only 

the former can be killed. No evidence appears to have been offered 

to show that Belford's fetus had acquired life, and was still in life 

when it was aborted. Belford simply stated that she miscarried soon 

after the abortion was performed. She did not say that she had 

"quickened". 

It is difficult to certainly understand what the word "foetus" 

was meant to convey as it was employed in the Beare abortion indict­

ments. The common law rule is that technical or scientific words are 

to be understood in their technical or scientific sense, and not in 

their popular sense. Edith Boyd, in her origins of the study of 

Human Growth (1980), observed: 

In the early eighteenth century, phy­
sicians had begun to distinguish between 
embryo and fetus, using the Greek term em­
bryo .•. to designate the organism in the 
early stages of prenatal growth and the 
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Latin term fetus ••• to designate the de­
veloping organism after it had acquired all 
its members, including digits (for example, 
see Ruysch, 1724, p.54). This is still the 
usual but not universal custom. In a Trea­
tise on Midwifery [1752], William Smellie 
(1697-1763), a leading obstetrician of 
London and teacher of William Hunter, 
recognizing this distinction, set the time 
for the dividing line at the [end of the] 
third month. 3 

John Quincy, in his Lexicon Physico-Medicum Or« A New Physical 

Dictionary (1719), defined fetus as "[t]he child in the womb ••• after 

it is perfectly formed, before that, it being called Embryo. 4 

Chitty, in his Treatise on Medical Jurisprudence (1834), observed: 

"From the commencement of the impregnation or conception, until the 

end of the third month, the embryo is termed an QYBm, afterwards it 

is to be called foetus until the termination of gestation. But the 

most accurate physiologists use the term foetus indiscriminately 

during the time of gestation. ,,5 E. Chambers, in his cyclopaedia: Or 

An Universal Dictionary of Arts and Sciences (London, 1728), gave the 

following definitions of foetus and embryo, respectively: "Foetus: 

in medicine, denotes the child while yet contained in the mother's 

womb; but particularly after it is perfectly formed - till which time 

it is properly called embryo;" "Embryo: in medicine, foetus; the 

first beginning or rudiments of the body of an animal, in its 

mother's womb, before it ••• [has] received all the dispositions of 

parts necessary to become animated - which is supposed to happen to 

a man on the 42nd day, at which time the embryo commences [to be] a 

perfect foetus. ,,6 

It seems, then, that in England in the eighteenth century, the 

term fetus, in its popular, as well as in its technical or scientific 

sense, could refer either to the product of human conception when it 
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is in a state of fetal formation or to the product of human concep-

tion from the moment of its conception. It therefore cannot be 

reasonably stated that the term foetus, as used in the Beare abortion 

indictments, was meant to refer only to the product of human concep­

tion when it is in a state of fetal formation. 

It is probably true that in England in the eighteenth century, 

it was a generally received medical or scientific opinion that the 

product of human conception achieved fetal formation at about the end 

of the third month after conception. 7 It is also true that according 

to Belford's unchallenged statement, she was approximately thirteen 

and one-half weeks into her pregnancy when Beare performed the abor­

tion on her. Belford stated the following: (1) she worked for Beare 

for about fourteen weeks; (2) she had sexual intercourse with Ch __ r 

a few days after she began to work for Beare; and (3) she miscarried 

the day after she left her employment with Beare (which means that 

the abortion was performed the day before Belford left her employment 

with Beare). However, the fact remains, it does not appear in the 

Beare abortion case that any evidence was offered to show that 

Belford miscarried of a "formed fetus". It may be that the product 

of Belford's miscarriage appeared to Belford as nothing more than a 

lump of blood or flesh. s 

Why was not Belford indicted as an accessory? The reason seems 

to be that it was a then and there legal custom (but not a binding 

legal rule) not to charge or not to prosecute an accomplice who 

agreed to fully cooperate in the prosecution of the principal. 

Justice Gould in R v. Rudd (1775) stated: 

All the judges were of op~n~on, that 
in cases not within any statute, an accom­
plice, who fully and truly discloses the 
joint guilt of himself and of his compan­
ions, and truly answers all questions that 
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are put to him, and is admitted by justices 
of the peace as a witness against his com­
panions, and who, when called upon, does 
give evidence accordingly, and appears 
under all the circumstances of the case to 
have acted a fair and ingenuous part, and 
to have made a full and true information, 
ought not to be prosecuted for his own 
guilt so disclosed by him. 9 

Regarding the punishments Beare received for her two misdemeanor 

convictions, they might be explained in Regina v. wright (1705). It 

is stated there that if a person is convicted on two misdemeanors, 

and has no goods to forfeit, then the authorized sentence or punish­

ment can include a jail sentence on one of the convictions and to be 

placed in the pillory on the other. 10 

I am at a loss to offer an explanation as to why the Beare trial 

court recommended to the Beare prosecutor not to bother proceeding 

on the second abortion indictment. A wild guess is that in common 

law misdemeanor cases, a defendant could not be sentenced on more 

than two misdemeanor convictions because there existed only two types 

of punishment (not counting a monetary punishment) in such cases: 

imprisonment and corporal punishment. The foregoing assumption it­

self assumes that consignment to the pillory falls under corporal 

punishment (which included whipping), and that consecutive same­

punishments were illegal here. 

A person may want to argue that R. v. Beare is not to be given 

much weight as it represents the judgment of but one judge. But from 

the American perspective, the same can be said of the pro-therapeutic 

abortion case of R v. Bourne (1939).11 Yet, the Court in Roe v. Wade 

spoke approvingly of the decision in Bourne. 12 In any event, the 

California Court of Appeal in Gardner v. Superior Court (1986) 

observed: "in the development of the common law, the analysis of 
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printed decisions of appellate courts is only part of the show. 

Development of the law begins in the trial courts ••• ,,13 

Some may want to argue also that in England, R v. Beare (on 

abortion) was never followed. That argument presupposes that the 

post-Beare, English judiciary was presented with an opportunity to 

follow or reject Beare (on abortion). However, no one knows if such 

an opportunity ever existed. Available evidence suggests that the 

post-Beare, English judiciary would have accepted Beare on abor-

tion. 14 Furthermore, in 1803 the English Parliament implicitly 

accepted Beare on abortion. 15 

1. Reproduced from 2 Gentleman's Magazine 931-32 (August 1732). 
This case is also mentioned in Eccles, supra note 10 (of Part 
IV) at 70 (my initial source); and 2 J.C. Cox, Three centuries 
of Derbyshire Annals 48 (London, 1890) (mentions only the first 
indictment) • This case came under the jurisdiction of the 
Midland Circuit; but according to Professor Baker, the 1732 
Midland Circuit records evidently have not survived. 

2. See 2 Gentleman's Magazine 722 (April, 1732), in which the 
following appears: 

March 29. Were executed at Derby: John 
Hewet, a butcher, and Rosamond Oherenshaw, 
widow, and servant to Mrs. Eleanor Beare at 
the Crown on Nans-green Derby, for poison­
ing the said Hewet's wife [Hanah]. They 
walked to the tree in shrowds and died very 
penitent, confessing their guilt, and that 
Hewet had criminal familiarity not only 
with his fellow sufferer, but her mistress 
[Beare], who was the principal promoter of 
this murder; for which she will be tried 
next Assizes. Hewet said he had been 
married to the deceased seven years, but in 
short time differing, they parted, and that 
he, being persuaded by Beare, sent the 
poison to her by her servant. 

Oherenshaw said, her wicked mistress 
fixed up the poison in a pancake, and or-
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dered her (while her self was ironing in 
the parlour) to give it [to] Hannah Hewit 
to eat, she being sick after [eating] it 
[and] cast some of it up on the yard, which 
a pig eat of and died, as did the woman in 
great agony at the end of three hours. She 
confessed they had given her poison before 
in broth; and that since her widowhood she 
had a child by one H.S. before she came to 
live at the Crown at Nan's-Green. Tis 
added, that the bones of a child about 7 
months growth were found buried in the 
garden of the said house; and a great deal 
of Mrs. Beare's wicked practices were 
discovered. 

This account not being come to hand 
before our last was published, we took a 
false relation of the Assizes at Derby, 
from the Lond. Evening Post March 21, 
which we hope our readers will take as a 
sufficient excuse, it being as far from our 
intentions to insert a false fact, as im­
possible for us to know the exact truth of 
what we are obliged to take in a hurry from 
the news papers. 

3. p. 273. On Smellie, see supra, note 83 (of Part IV). 

4. p.158. See also, ~, J. Kersey, Dictionarium Anglo-
Britanicum. or A General English Dictionary sub tits. Embryo & 
Foetus (1708); and S. Blanchard, The Physical Dictionary 96 
(Foetus) (London, 1697). 

5. 2 Chitty, A Practical Treatise on Medical Jurisprudence 400 
(London, 1834). See also ide at 401. And §gg, ~, Hunter, 
supra note 83 (of Part IV). 

6. 1 Chambers, supra note 57 (of Part IV) sub tits. Foetus & 

Embryo. See also Farr, supra note 111 (of Part II); and 2 
James, supra note 79 (of Part IV) sub. tits Embryo and Foetus, 
respectively. But see John Quincy, The New Dispensatory sub. 
tit Foetus/Embryo (London, 1753) (embryo becomes a fetus after 
the completion of the fourth month after conception). Some 19th 
century works state that the human embryo does not develop into 
a fetus until after the fourth or fifth month from conception. 
See, ~, 4 Pantologia: A New Cabinet Cyclopaedia sub. tit 
Embryo (1819); The American Medical Dictionary sub. tit Foetus 
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& Embryo (1811); and Midwife's Practical Directory 56 (1834) 
(embryo ceases and fetus commences at the middle of the fourth 
month from conception). But §gg 3 Paris & Fonblangue, Medical 
Jurisprudence 224 (fn.) (1823) (a foetus can be born alive as 
early as 3 months after its conception); chitty, supra note 5 
at 400-401 (human embryo becomes a fetus three months after 
conception); and Michael Ryan, A Manual of Jurisprudence 128 
(1832) (the foetus is about four inches long at three months). 

7. See supra, note 83 (of Part IV). See also supra, note 6. 

8. See supra, text (of Part IV) accompanying notes 193. 

9. 1 Cowper's Rpts. (Boston, 1809) 331, 339. See also, ~, 
Best, surpa note 169 (of Part IV) at 135 [196 (~. 156)]; 
infra, text accompanying note 8 (of Case No.4 of Appendix 18); 
the Pizzy & Codd Case, infra Appendix 22 (the woman, who had 
the abortion and who became a witness for the prosecution, was 
not indicted); and R v. Lord Gray, 3 State Trials 519. 

10. 2 Ray. 1189, 1195-96. An illustration of a pillory appears in 
S. Robbins, Law: A Treasury of Art and Literature 144 (1990). 

11. [1938] 3 All E.R. 615, 1 K.B. 687. See supra, text (of Part 
IV) accompanying notes 44-46. 

12. See Roe v. Wade, 410 U.S. at 137. 

13. 182 C.A. 3d 335, 339; 227 Cal. Rptr. 78. See also supra, text 
(of Part IV) accompanying notes 210-219. 

14. See infra, Case No.2 (of Appendix 17). See also supra, text 
(of Part IV) accompanying notes 204-228. 

15. See infra, Statute No.1 (of Appendix 1); and supra text (of 
Part IV) accompanying notes 229-235. 
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APPENDIX 16 

Case No.1: R v. Turner (Nottinqhamshire. 1755) 

Against Thomas Turner of Warsop, weaver, for a mis­
demeanour in persuading and procuring Elizabeth Mason 
to take and swallow a certain quantity of arsenick 
mix'd with treacle in order to kill and destroy a 
male bastard child by him begotten on her body and 
which she was then quick with. [2] To which indictment 
he appear' d and pleaded Not Guil ty , and upon his 
trial was acquitted by the jury and discharged. U] 

1. Notts. Archives Office, QSM 1/27, Quarter Sessions Order Book. 
Transcription supplied by Professor Baker. This case is 
reproduced also in Keown, supra note 99 (of Part II) at 9-10 
(my initial source). 

2. As to the probable reason why E. Mason was not prosecuted (if 
in fact she was not prosecuted), see supra, text (of Case No. 
~ of Appendix 15) accompanying note 9, as well as that note 
itself. 

3. "Note: this appears to be the entire record. It speaks for 
itself. The indictment as paraphrased here does not appear to 
be specific as to whether the foetus was born alive or dead, 
and so it may be permissible to regard this as simply abetting 
an attempt to kill an unborn child." (Professor Baker in a 
letter to Philip A. Rafferty (May 6, 1989). At common law, an 
accessory before the fact to a misdemeanor can be tried as if 
he or she is a principal. See 1 Hale, infra, note 1 (of Case 
No.2 of Appendix 18) at 613. 

Case No.2: R v. Anne Foxall (Warwick. 1651)1 

Anne Foxall. It appearing to this court (by the 
affidavit of Allen Cotton, gentleman, now sworn in 
court) that Anne Foxall of Bockenhull in this county 
is with child and that upon pretence of having a 
tympany [2] she hath attempted to take physic which 
may tend to the destruction of the child, this court 
doth therefore think fit and order that the constable 
and headborough of Bickenhull aforesaid shall forth-
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with upon receipt hereof apprehend the said Anne 
Foxall and carry her before such Justice of the Peace 
as inhabits next to the place who is desired by this 
court upon examination of the matter to do therein 
according to the law and as the case shall appear to 
require to the end that especial care may be taken 
for prevention of so heinous a sin as infant-murder 
which (as is feared) hath been intended. 

The outcome of this case is unknown. 

1. Reproduced from 3 S.C. Ratcliff (ed.), Warwick County Records 
Quarter Sessions Order Book Easter. 1650. to Epiphany. 1657 50 
(Warwick, 1937). 

2. See 3 James' Medicinal Dictionary sub tit. Tympanites (London, 
1745) ("a permanent and continual inflation of the abdomen .•• 
is called a Tympanites ••• A tumor and vehement distension of the 
abdomen, accompanied with frequent rumblings produced by the 
motion of the flatulences [gases] "); Dryden, The Anagram: Elegy 
Z li. 49-50 ("And though in childbed's labour she did lie, mid­
wives would swear, t'were but a tympanyll); and J.S. Burn, The 
High Commission 45 (1865) (in 1632 in the Court of High Commis­
sion Joan Lane was accused of being "Great with Child" by the 
Bishop. She replied: lilt is a timpanie ll ; to which the Bishop 
replied: "a timpanie with two Heeles"). See also infra, Case 
Nos. ~ & 16 of Appendix 23. 
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APPENDIX 17 

Case No.1: R v. Jane wynspere (Nottingham. 1503)1 

An inquisi tion taken at Basford in the county of 
Nottingham in the vigil of the Epiphany in the nine­
teenth year [1503] of the reign of King Henry the 
seventh after the conquest, before Richard Parker one 
of the said lord king I s coroners in the aforesaid 
county, concerning and upon the view of the body of 
Jane [21 Wynspere of Basford aforesaid, by the oath 
of ••• [names of fourteen jurors omitted], who say upon 
their oath that the said Jane Wynspere of Basford in 
the county of Nottingham, single woman, being preg­
nant, on the twelfth day of December in the above 
mentioned year at Basford aforesaid, [being moved] by 
the spirit of the devil, drank and received into her 
body various unwholesome and tainted poisons (pocula 
corupta et imaculata) in order to kill and destroy 
the child in her body; from which the said Jane then 
and there died. And thus the same Jane in manner and 
form aforesaid feloniously as a felo de se killed and 
poisoned herself and the child in her body. And they 
say that she was possessed on the day she died of a 
certain gown (price 12d.) and a tunic (price 6d.) and 
a little box (price 6d). And they further say that 
a certain Thomas Lichefeld of Basford in the county 
aforesaid, cleric, knowing the said Jane to have com­
mitted the said felony in form aforesaid, then and 
there feloniously harboured (hospitavit) the said 
Jane. 3 In witness of which premisses both the afore­
said coroner and the said jurors have put their seals 
to this inquisi tion on the day and in the year 
aforesaid. 

ENDORSEMENT: 
This inquisition was delivered before John Fostar4 

knight, one of the lord king's justices assigned to 
deliver the gaol of Nottingham of the prisoners 
therein, at Nottingham on Wednesday next after the 
feast of st. Edward the King in the nineteenth year 
of the reign of the present king. 

Although the outcome of this case is unknown, it constitutes a 

coroner's presentment or indictment for constructive self-murder 
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(felony suicide) or implied malice self-murder. The facts consti­

tuting the implied malice are the intentional taking of poison with 

the intent of destroying the child in the womb. 5 At common law, 

felony suicide is described as being a heinous offense against God 

and the king, and contrary to nature. 6 It's punishment consisted of 

"ignominious [or non-Christian] burial in the night at a cross-roads 

with a stake driven through the torso and a stone on the face of the 

deceased", and forfeiture of all goods and chattels.? 

Attempted suicide was a misdemeanor at common law. 8 However, 

it does not follow from R v. Wynspere that an attempted self-abor-

tion was punishable as attempted suicide at common law. This is 

because at common law attempted suicide required the "specific or 

subj ecti ve intent" to kill oneself, just as attempted murder re­

quired the specific or subjective intent to kill another. 9 

1. KB 9/434/12. Reproduction and translation from the Latin 
supplied by Professor Baker. This case appears in R.F. 
Hunnisett (ed.), Calendar of Nottinghamshire Coroner's Inquests 
1485-1558 8 (no. 10) (25 Thoroton Soc. Rec. Series, 1966) (my 
initial source). 

2. Or Joan: "Johnanna in Latin." Professor Baker. 

3. See supra, Case No.2 (of Appendix 4). 

4. "Reading unclear: document very worn". Professor Baker. 

5. See infra, Case No.2 (of Appendix 18), as well as the commen­
tary accompanying that case. 

6. See,~, Hales v. Petit (Q.B., 1562),75 Eng. Rpts. 387,400; 
1 Plowden 253, 261; and Brenner, Undue Influence in the 
Criminal Offense of "causing Suicide", 47 Alb. L. Rev. 62, 64 
(1982). 

7. See Notes, 39 Stan. L. Rev. 929, 930-31 (1987); and Notes, 86 
Col. L. Rev. 348, 349 (1986). 

8. See~, 0 v. Burgess (1862),169 Eng. Rpts.1387, Le.&Ca. 258. 
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9. See Smith & Hogan, Criminal Law 252 (4th ed., London 1965). 

Case No.2: R v. Russell (Huntingdon. 1832)1 

In pertinent part the indictment in this case 
charged Russell (R) with the capital offence of being 
an accessory before the fact to Sarah Wormsley I s 
(S.W.) self-murder. The jury returned a verdict of 
guilty. The trial court imposed a sentence of death 
on R, and then stayed Rls execution in order that an 
appeal could be taken on certain points of law in the 
case. The relevant facts, as found by the Russell 
jury, were the following. R. delivered arsenic to S. 
W., who was then pregnant but not quick with child 
(meaning here: S.W. had not yet experienced quicken­
ing) ,2 so that S. W. would consume it in order to make 
herself miscarry. S.W., while outside of Rls pres­
ence, consumed the arsenic with the intent of making 
herself miscarry. S.W. then died from ingesting the 
arsenic. 3 

In the course of charging or addressing the 
jury, the Russell trial court stated in effect the 
following: if you are satisfied that S.W. took the 
arsenic with the intention of making herself mis­
carry, she would be, in judgment of the common law, 
a felo de .§.g (i. e., a self-murderer), even though, in 
taking the arsenic, she did not then harbor the in­
tent to take her own life. 4 

At common law there was no offence of accessory before the fact 

to the offence of felony suicide. This was due to the common law 

rule that an accessory before the fact could not be tried and con­

victed unless the principal felon was first tried and convicted. And 

this was impossible in the case of a felony-suicide because the prin­

cipal (the felo de se) was dead and, therefore, could not be tried. S 

However, in England at the time of S. W. I S felony suicide there 

existed a statute, 7 Geo. IV, c. 64, s. 9 (1826), that enabled an 

accessory before the fact to be tried and convicted, notwithstanding 
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that the principal had yet to be tried and convicted. This statute 

read in pertinent part as follows: 

And for the more effectual Prosecution of 
Accessories before the Fact to Felony; Be 
it enacted, That if any Person shall coun­
sel, procure or command any other Person to 
commit any Felony, whether the same be a 
Felony at Common Law, or by virtue of any 
statute or statutes made or to be made, 
the Person so counselling, procuring or 
commanding shall be deemed guilty of Felo­
ny, and may be indicted and convicted, 
either as an Accessory before the Fact to 
the principal Felony, together with the 
principal Felon, or after the Conviction of 
the principal Felon, or may be indicted and 
convicted of a sUbstantive Felony, whether 
the principal Felon shall or shall not have 
been previously convicted, or shall or 
shall not be amenable to Justice, and may 
be punished in the same Manner as any Ac­
cessory before the Fact to the same Felony, 
if convicted as an Accessory, may be 
punished. 6 

The question in Russell was whether 7 Geo. IV. c.64, s.9 author­

ized R. to be prosecuted pursuant to an indictment charging him with 

the common law, capital offence of being an accessory before the fact 

to felony-suicide. The appellate court in Russell voted eight (8) 

to four (4) that S.W. was a felo de see They also voted twelve (12) 

to zero (0) that R. was an accessory before the fact to the felony­

suicide. However, by a vote of nine (9) to three (3), they construed 

7 Geo. IV. c. 64, s.9 to be applicable only to accessories who could 

have been tried at common law "together with or after the principal 

felon". To put this another way, nine Russell justices ruled that 

the 7 Geo. IV. c. 64, s. 9 term, "Accessories before the Fact to 

Felony", does not include an accessory to felony suicide because at 
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common law it was not an indictable offence to be an accessory to 

felony suicide, and the statute was not designed to create any new 

felonies. 7 To put this still another way, they held that 7 Geo. IV. 

c.64, s.9 was not intended to apply to cases in which the principal 

cannot from the nature of the case ever be tried. Since self-murder 

is such a case, the Russell appellate court set aside R's conviction 

of accessory before the fact to S.W.'s self-murder. (I would add the 

following. At common law an accessory before the fact to a felony 

was liable to the same punishment as the principal felon. But since 

an accessory before the fact to felony suicide can still be living 

after the suicide, it would be impossible for such an accessory to 

receive the same punishment as the felo de se.)8 

R. , at his own request, was transported for fourteen years, in­

stead of being tried on another indictment for the statutory, felony 

offence of furnishing to a woman, who was not then quick with child, 

a sUbstance in order to cause her to miscarry.9 

It is fair to conclude that the Russell proposition that S.W. 

was a felo de se at common law is in a sense dictum. This is so be­

cause the Russell Court could have answered the question concerning 

the construction of 7 Geo. IV. c.64, s.9 on the assumption that S.W. 

was a felo de se at common law. Be that as it may, eight of the 

twelve Russell justices were clearly of the opinion that S.W. was a 

felo de se at common law. 

Now S.W., who was pregnant but not quick with child when she 

killed herself in the course of attempting an abortion on herself, 

could not be considered a felo de se at common law unless she killed 

herself in connection with the commission of a criminal offense that 

posed more than a remote risk of death. 10 Hence, eight of the 

Russell justices implicitly concluded that S.W.'s act of attempted 

self-abortion was an indictable offence, notwithstanding that S.W. 
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was not then quick with child. This could have been an offence only 

by virtue of a statute or by virtue of the common law. The Russell 

appellate prosecutor argued both grounds. 11 The only criminal abor­

tion statute in effect in England when S.W. killed herself was 9 Geo. 

IV. c.31. s.13 (1828). So far as pertinent here, this statute read 

as follows: "if any person, with intent to procure the miscarriage 

of any woman not being, or not being proved to be, then quick with 

child, unlawfully and maliciously shall ••• cause to be taken by her, 

any medicine or other thing ••• , every such offender, and every person 

counselling, aiding, or abetting such offender, shall be guilty of 

felony, and being convicted thereof, shall be liable .•. to be trans­

ported ••• for any term not exceeding Fourteen years nor less than 

seven years ••• ,,12 It seems almost certain, however, that the eight 

Russell justices, who concluded that S.W. was a felo de se were of 

the opinion that the word "person" (as it "initially" appears in the 

foregoing quoted portion of 9 Geo. IV. c.31. s.13) does not include 

the woman who administers to herself a substance in order to induce 

her own miscarriage. This is so, if only for the reason that the 

common law rule that criminal statutes are strictly construed in 

favor of the defendant would have dictated just such an opinion. 13 

This rule (and the Russell court invoked this rule in the course of 

construing 7 Geo. IV. c.64. s.9 in Russell's favor)14 stands for the 

following rules of statutory construction: if an act does not fall 

within the express prohibition of the penal statute, then the act is 

not considered to come within the statute; and if a criminal statute 

is susceptible of two reasonable interpretations, one of which favors 

the defendant and the other of which disfavors him or her, then the 

court should adopt that interpretation which favors the defendant and 

should reject that interpretation that disfavors him or her. 15 Now, 

it seems evident that at the very least, it is just as reasonable to 
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conclude that s.w. is not a person within the meaning of the word 

"person" (as it initially appears in the foregoing quoted portion of 

9 Geo. IV. c.31. s.13) as it is reasonable to conclude that s.w. is 

such a person. Furthermore, a strong argument can be made that it 

would be unreasonable to conclude that s.w. qualified as such a per­

son. The statute, in exempting such a person, lessened the great 

difficul ty in successfully prosecuting criminal abortion cases. 16 

Also, it was not until 1861 that the English Parliament, by express 

words, made it a statutory offence for a woman to attempt self-abor­

tion. 17 Hence, it would seem that the eight Russell justices, who 

concluded that s.w. was a felo de se, based that conclusion on their 

opinion that pre-quick with child-deliberated abortion and its 

attempt were indictable offenses (misdemeanors) at the English common 

law. Russell was so construed in Reg. v. Fretwell (1862).18 

1. 168 Eng. Rpts. 1302; 1 Mood. 356. This case should be compared 
to R v. Gaylor (1857), 169 Eng. Rpts. 1011, 7 Cox C.C. 253, 
Dears & B.C.C. 288. 

2. See supra, text (of Part IV) accompanying notes 199-201. 

3. 168 Eng. Rpts. at 1304. 

4. Ibid. 

5. See,~, supra, Case No.3 (of Appendix 4). But ~ R v. 
Tinkler (2nd count of indictment), infra, Case No.4 (of 
Appendix 18). 

6. Reproduced from The Statutes of The united Kingdom of Great 
Britain And Ireland 7 Geo. IV 1826 277 (London, 1826). 

7. 168 Eng. Rpts. at 1306. See also Reg. v. Ashmall and Tay 
(1840), 9 Carr & P. 236; and supra text accompanying note 5. 

8. See supra, text (of Case No.1 of this Appendix 17) 
accompanying notes 6 & 7. 
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9. 168 Eng. Rpts. at 1306. The statute in question is reproduced 
in pertinent part supra, statute No.2 (of Appendix 1). 

10. See infra, the commentary to Case No.2 (of Appendix 18). 

11. See 168 Eng. Rpts. at 1305. 

12. See supra, Statute No.2 (of Appendix 1). 

13. This would appear not to be the case relative to the word 
"person" as it appears for the second time in the foregoing 
quoted portion of 9 Geo. IV, c.31, s.13. The woman who is 
plotting to have an abortion might "counsel" or "aid and abet" 
a 9 Geo. IV, c.31, s.13 offender. See, by way of analogy, R v. 
Sockett, 72 J.P. 428 (1909). 

14. See 168 Eng. Rpts. at 1306. 

15. See,~, 1 Blackstone's Commentaries 87 (1765). 

16. See supra, text (of Part II) accompanying notes 143-148, as 
well as the references and authorities set forth in those 
notes. 

17. This statute reproduced supra, Statute No.4 (of Appendix 1). 

18. 9 Cox C.C. 152, 154; 31 L.J.M.C. 145; 26 J.P. 499, 6 L.T. 333. 
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APPENDIX 18 

Case No.1: R v. Adkyns (Essex, 1600)1 

An indented inquest taken at the town of Maldon in 
the county of Essex before Thomas Wells and Henry 
Harte coroners of the lady the queen wi thin the 
aforesaid town according to the liberties and 
privileges of the same town, on Saturday 5 July 42 
Eliz. [1600], upon the view of the body of a certain 
Ann Webb then and there lying dead, by the oath 
of •.• [names of coroner's jurors omitted], good and 
lawful men of the aforesaid town: who say upon their 
oath that Thomas Adkyns of Maldon aforesaid in the 
county afsd, tailor, on 30 March in the above men­
tioned 42nd year [1600] about the hour of 8 p.m. of 
the same day, with force and arms etc. at the town of 
Maldon afsd in the county afsd and within the liber­
ties and jurisdiction of the same town, of his malice 
aforethought feloniously assaulted the selfsame Ann 
Webbe, then and there in the peace of God and of the 
said lady the queen, and being gravida cum guodam 
fetu [in English: "beinge great with childe"] in her 
womb as a result of unlawful carnal copulation pre­
viously had by the same Thomas Adkyns with the same 
Anne Webbe, and with the intention of making the afsd 
fetus abort [in English: "to make the said childe to 
be untymelie borne"], then and there feloniously 
pressed (contrusit) the front part of the belly of 
the same Ann with his knees and then and there knelt 
upon the chest of the said Ann and then and there 
with his feet feloniously percuss it [in English: "did 
spurne"] the afsd Ann, and then and there so seri­
ously (contrude bat et guassabat) [in English: "did 
crush and bruise") the body of the same Ann that the 
same Ann from the crushing and bruising aforesaid 
languished from the afsd 30th day of March in the 
above-mentioned year until the 4th day of July then 
next following at Maldon afsd, and then and there 
around the hour of 4p.m. of the same 4th day of July 
at Maldon afsd she died. And so the jurors afsd say 
upon their oath afsd that the afsd Thomas Adkyns on 
the 4th day of July in the 42nd year afsd at Maldon 
afsd in the county afsd and within the jurisdiction 
of the same town feloniously and wilfully and of her 
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[sic: his] malice aforethought in manner and form 
afsd killed and murdered the afsd Ann Webb against 
the peace of the said lady the present queen, her 
crown and dignity. In witness whereof both the afsd 
coroner and the afsd jurors have one by one set their 
seals to this inquisition on the day and year above 
mentioned. 

[Annotated in margin:] cuI. ca. null. Sl [Le., 
guilty - no chattels - to be hanged:] Thomas Adkins. 

It is difficult to certainly pinpoint the theory or theories of 

common law murder upon which this prosecution proceeded. It may have 

proceeded upon the general theory of implied malice. 2 However, if 

at the English common law in 1600, a child in the womb was still 

recognized as a victim of criminal homicide (which seems doubtful),3 

then the prosecution may have proceeded upon a theory of transferred 

malice. 4 It is not known if Ann Webb died in the course of giving 

birth, or if her unborn child survived. 

1. ASS. 35/43/1. m.1 (Translation from the Latin supplied by 
Professor Baker. An abstract of this case will be found in 
J.S. Cockburn, (ed.), Calendar of Assize Records Essex 
Indictments Elizabeth 1 510 (no. 3054) (London, 1978) (my 
initial source). 

2. See infra, the commentary to Case No.2 (of this Appendix 18). 

3. See supra, text (of Part IV) accompanying notes 29-34; and 
supra, the cases set forth in Appendices 14, 11, 12 & 13. 

4. See,~, 1 Hale, infra note 1 (of Case No.2 of this Appendix 
18) at 431; and 2 E. East, A Treatise of the Pleas of Crown 250 
(London, 1803). In any event, if Ann Webb's unborn child was 
born alive, then this theory would have been certainly applic­
able. See supra, text (of Part IV) accompanying notes 32 & 37, 
as well as those two notes. 
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Case No.2: R v. Anonymous (before M. Hale 
at the Bury Assizes, Suffolk, 1670)1 

But if a woman be with child, and any gives her a 
potion to destroy the child within her, and she take 
it, and it works so strongly, that it kills her, this 
is murder, for it was not given to cure her of a dis­
ease, but unlawfully to destroy the child within her, 
and therefore he, that gives a potion to this end, 
must take the hazard, and if it kill the mother, it 
is murder, and so ruled before me at the assizes at 
Bury in the year 1670. 

In England, before, during and after Hale's day the term "with 

child", in common understanding, could refer both to a woman who is 

pregnant but not yet quick with child (or with quick child) and to 

a woman who is quick with child or with quick child. However, the 

common law authorities, in the context of discussing criminal abor­

tion and pregnancy reprieves, almost always employed the term quick 

with child or its equivalent in refering to a woman who is not only 

pregnant but also is pregnant with a live or existing child. Yet, 

Hale himself, in the context of discussing pregnancy reprieves, used 

to term with child the refer to a woman who is quick with child or 

with quick child. 2 It cannot, then, be certainly stated that the 

term with child, as used by Hale in his report of R v. Anonymous 

(1670), referred to a woman who was pregnant but not yet pregnant (or 

proven to be pregnant) with an existing child. "If" in R v. Anonymous 

(1670) Hale used that term to refer to such a woman, then the case 

not only supports the proposition that at common law it is murder for 

a person to kill a pregnant woman in connection with the performance 

of an abortion upon her even though she was not then quick with 

child,3 but also supports the proposition that pre-quick with child 

deliberated abortion is an indictable offense at common law. 
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R v. Anonymous (1670) was based on a theory of implied malice 

murder. It seems that such malice could be established only in two 

ways: (1) the killing occurred in the course of committing or 

attempting any capital felony, or (2) the killing occurred in the 

course of committing or attempting any non-capital felony or mis­

demeanor offense that more than remotely endangered human life. If 

the unlawful act was only remotely dangerous to human life, or if the 

act was not unlawful in the criminal sense, but was unlawful in the 

civil sense (civil negligence) then the crime was manslaughter. (It 

should be noted here that from a relatively modern perspective, a 

great deal of confusion exists regarding the question of whether the 

concept of implied malice in the context of implied malice murder has 

as one of its essential requirements the commission of an indictable 

act or offense.) Sir Michael Foster (1689-1763) in his Crown Cases 

(1762) stated: 

In order to bring the case within this de­
scription [i.e., within the case of acci­
dental homicide involving neither an act of 
negligence nor an act constituting an 
indictable offence], the act upon which 
death ensues must be lawful. For if the 
act be unlawful, I mean if it be malum in 
§g, ~he case will amount to felony, either 
murder or manslaughter, as circumstances 
may vary the nature of it. If it be done 
in prosecution of a felonious intention 
[i.e., with the intention of committing a 
felony, or alternatively, with a wicked, 
murderous or mischievous motive [41 ] it will 
be murder; but if the intent went no fur­
ther than to commi t a bare trespass [ it 
will be] manslaughter. Though I confess 
Lord Coke seems to think ••• [even the latter 
amounts to murder.]5 

Means would have one believe that Hale, in using the term "un­

lawfully" (in "unlawfully to destroy the child within her") in his 
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report of R v. Anonymous (1670), was implicitly acknowledging, not 

that pre-quick with child deliberated abortion is an indictable of­

fense at common law, but rather that it is a criminal offence under 

Engl ish ecclesiastical law. 6 Assuming, without conceding, that 

Means' is correct here, what is proved by it? More than Means would 

like. Given that at common law the commission of an ecclesiastical 

offense (in this case, pre-gyick with child, deliberated abortion) 

could be worked into the common law of murder, then a fortiori, the 

same could be worked into the common law of misdemeanor offences. 

Furthermore, Hale, in the Proemium to his Historia Placitorum 

(which contains Hale's report of R v. Anonymous, (1670», stated that 

he would not "meddle" here with ecclesiastical offenses: 

crimes that are punishable by the laws 
of England are for their matter of two 
kinds: 1) Ecclesiastical, 2) Temporal. 
The former of these, namely such crimes as 
I call ecclesiastical are of ecclesiastical 
cognizance, and tho all external jurisdic­
tion as well ecclesiastical as temporal, is 
derived from the crown of England and all 
criminal proceedings in the ecclesiastical 
courts are in some kinds Placita Coronae, 
[i.e.,] suits for the king, and such he may 
pardon or discharge, as being his own 
suits, yet these I shall not meddle with at 
this time. 7 

1. 1 Sir Matthew Hale, Historia Placitorum: The History of the 
Pleas of the Crown 429-430 (London, 1736). The Suffolk assizes 
at Bury was on the Norfolk circuit. Professor Baker has in­
formed me that the surviving files for the Suffolk assizes at 
Bury for the period in question (around 1670) are incomplete. 
He informed me also that these surviving files do not contain 
R v. Anonymous (1670). These surviving files are the follow­
ing: ASSI. 16/17/5 (Lent 1669) (contents: only indictments for 
misdemeanors, such as not attending church); ASS!. 16/18/6 
(Summer 1669) (contents: same as ASSI. 16/17/5); ASSI. 16/19/5 
(Lent 1670) (contents: same as ASS!. 16/17/5, plus "Examina-
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tions of witnesses upon oath •.• upon the view of the dead body 
of an infant childe born of the body of Sarah Pygeon" -no men­
tion of abortion): ASS!. 16/20/5 (Summer 1670) (contents: 
felony indictments and a complete calendar): ASSI. 16/21/4 
(Lent 1671) (contents: only misdemeanor indictments), ASSI. 
16/40/5 (Summer 1670) (contents: stray material); ASS!. 16/ 
29/4 (Lent 1671, or old style 1670 (?) ) (contents: stray 
material.) Prof. Baker in a letter to Philip Rafferty (n.d.). 

2. See supra, text (of Part IV) accompanying notes 146 & 149. 

3. See 1 East, supra note 4 (of Case No.1 of this Appendix 18) at 
445; R v. Gaylor (1857) as discussed supra, in 37 (of Part IV); 
and infra, Case Nos. ~, 2 & 1 (of this Appendix 18). 

4. See,~, R. Judd (1788), 2 D & E (4th ed., 1794) 255; R v. 
Scofield (1784), Caldecott Rpts. (1786), 397, 401: R v. 
Burridge (1735), 3 Wm. P. Williams (3rd ed., 1768) 439, 464-65; 
Ed. Bullingbrooke, The Duty and Authority of Justices of the 
Peace and Parish Officers for Ireland 39 (Dublin, 1766); and 1 
Joel P. Bishop, Criminal Law 452 (sec. 622) (9th ed., 1923) 
(lithe word felonious may be applied to the disposition of the 
mind of the offender as aggravating a misdemeanor, and not as 
descriptive of the offence [as being a felony]"). 

5. Sir Michael Foster, A Report of Some Proceedings on the Com­
mission of Oyer and Terminer and Goal Delivery for the Trial of 
the Rebels in the Year 1746 in the County of Surry. and of 
Other Crown Cases. To Which Are Added Discourses upon a Few 
Branches of the Crown Law 258 (c.1, §gQ.1) (Dublin, 1767). See 
also, ~, Roy Moreland, The Law of Homicide 42 (1952): 2 T.M. 
Cureley (ed.), Sir R. Chamber's: A Course of Lectures on the 
English Law 1763-1767 397 (1986): R. Burridge (1735), 3 Wm. P. 
Williams (3rd ed., 1768) 439, 467-68; 2 East, supra note 4 (of 
Case No.1 of this Appendix 18) at 354-56; Pulton, supra note 
32 (of Part IV) at 120 (sec. 19): R v. Brampton (1664), Kelyng, 
41: R v. Wm. Cooper (1790), Guildhall OBSP vol. for Dec. 1789-
Oct. 1790, p. 944 (no. 720): R v. Stubbes (1786), Guildhall 
OBSP vol. for July 1786, pp. 954-955 (no. 645); People v. 
Aaron, 299 N.W. 2d 304, 308-312 & 323 n. 109 (Mich. Supreme 
ct., 1980): Q v. Bruce (1847), 2 Cox C.C. 262: R v. Hodgson 
(1730), 1 Leach (1815) 6, 6-7; J.F. Stephens, A History of the 
Criminal Law of England 57 (1883): and I. Wilner, unintentional 
Homicide in the Commission of an Unlawful Act, 87 U. of Pitt. 
L. Rev. 811, 821 (1938-39). It may be that in 19th and 20th 
century England and the states of the united States, an act 
that amounted only to civil negligence, and not to high or 
gross or criminal negligence, would not have sufficed here to 
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establish manslaughter. See, ~, Andrews v. Director of Pub­
lic Prosecutions (1937), A.C. 576; and R v. Doherty (1887), 16 
Cox C.C. 309. But see, ~, R v. Fenton (1830), 1 Lew C.C. 
179. 

6. See Means II, supra note 1 (of Part II) at 362-63. See also 
ide at 369-370 & 350 in conjunction with the Hale quote supra, 
note 149 (of Part IV). 

7. 1 Hale, supra note 1 at n.p. (Proemium). 

Case No.3: R v. Anonymous (c. 1750)1 

The most fatal method [of causing abortion] is by 
punctures of the uterus, with a pointed instrument 
for the purpose; too often used among us [in 
England], and not unknown to the ancients. Patin [a 
leading, 18th century, French physician] mentions a 
midwife hanged at Paris, for killing a foetus in the 
womb, by running a stilletto or kind of bodkin up the 
vagina through the orifices of the uterus by which a 
miscarriage was procured, but with such ill success 
that the mother was seized with convulsions, and died 
miserably (Patin, T. 1. Lett. 191, An. 1660). The 
criminal confessed she had treated many before in the 
same manner, with good effect. Our own age and 
country [England] afford a parallel instance, a woman 
having been a few years ago executed among us for the 
like fact. 2 

1. 1 G.L. Scott & Dr. Hill, A Supplement to Mr. Chamber's Cyclo­
paedia: Or a Universal Dictionary of Arts and Sciences sub tit. 
Abortion (London, 1753). 

2. Scott and Hill (see supra, note 1) did not give a citation to 
this Anonymous abortion case, and I have been unable to locate 
it, although I did not engage in a systematic search for it. 
This Anonymous abortion case is not mentioned in the 1728-1750 
editions of Chamber's Cyclopaedia. However, this does not mean 
that this case did not take place during the period 1728-1750. 
Hill, who was an attorney, was not connected with the editions 
of Chambers' cyclopaedia that were published during the period 
1728-1750. 
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Case No.4: R v. M. Tinkler (Durham, 1781) 

Abstract of Indictment1 

(1st Count) The jurors present that on 1 July 21 Geo. 
III [1781] she [M. Tinkler] feloniously, wilfully and 
of her malice aforethought assaulted Jane the wife of 
Matthew Parkinson and did feloniously, wilfully and 
of her malice aforethought thrust and insert two 
pieces of wood of no value into and against the 
private parts and womb of the said Jane and wound, 
bruise, perforate and lacerate the private parts and 
womb of the said Jane, then and there giving the said 
Jane divers mortal wounds etc. of which she lan­
guished until 23 July and then died: and so the 
jurors say she feloniously, wilfully and of her mal­
ice aforethought did kill and murder the said Jane; 

(2nd Count.) [lays the same assault], and Jane felon­
iously, wilfully and of her malice aforethought kept 
the pieces of wood in her private parts during the 
time aforesaid and died as aforesaid, and that Mar­
garet Tinkler before the said felony and self-murder 
committed by Jane viz. of 1 July, feloniously, wil­
fully and of malice aforethought did counsel, incite, 
move, procure, and and abet the said Jane to do the 
said felony and murder. 

[Annotation:] puts. Guilty. To be hanged on Monday 
the 13th [of] August and afterwards dissected and 
anatomized. 

Abstract of (1) Depositions Taken Before Sir John Eden, 
J.P., and (2) the Surgeon1s Report as Taken by the coroner2 

Ralph Graham says on 13 July [he] visited Jane 
Parkinson at her house and found her very ill. She 
said she had applied to Margaret Tinkler who inserted 
something hard like a stick into her privy parts 
which she believed caused her to miscarry and brought 
on her illness, of which she expected to die. She 
died on 23rd. 

Margaret Tinkler denies the charge put to her. 

Ann Ingleden says she visited Jane, wife of Matthew 
Parkinson of the Durham Militia. She said she had 
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applied to Margaret T. who had inserted a stick into 
her privy parts to make her miscarry, and by order of 
Margaret T. she wore the stick in her privy parts for 
three weeks, though with great pain and torment, and 
that she believed it occasioned her to miscarry. 

Mary Trohitt says she visited Jane, who said she owed 
her death to Margaret T. who had used forcible means 
to make her miscarry. 

Isabel Robinson says she lives opposite Tinklers and 
on 7 July about 8 o'clock she saw Margaret T. lifting 
up and violently shaking Jane P. 

Isabel White says she visited Jane on 23rd, who com­
plained of being very ill and said she had applied to 
Margaret T. who inserted one or more sticks or 
skewers she kept them there two or three weeks, being 
intended to break her water. 

Anne Parkinson, Jane's mother in law, similar: used 
'violent means' to make her miscarry. 

Jane Clark - sim. declaration to White's. 

Surgeons' report: they found near a quart of 
purulent matter in the abdomen; 'omentum' and bowels 
inflamed or rather gangrenous; womb perforated, and 
vagina lacerated, and if this was caused by an in­
strument it must have been done from within outwards. 

John Dixon bound in recognisance of 40 pounds to 
prosecute at the assizes. 

Transcript of the Gaol Delivery Book3 

Fryday morning 8 o'clock [August 10]--present Mr. 
Justice Nares. Jury •.. 

Margaret the wife of Thomas Tinkler for the wilful 
murder of Jane the wife of Matthew Parkinson at the 
parish of Saint Andrew Auckland in the County of 
Durham the 1st July 1781 by thrusting and inserting 
two pieces of wood into and against the private parts 
and womb of the said Jane, giving the said Jane 
divers mortal wounds, punctures and bruises of which 
she languished from the 1st to the 23rd day of July 
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and then died. - Another count for feloniously coun­
selling inciting moving procuring aiding and abetting 
the said Jane to do and commit the said felony and 
[self-] murder. 

[Annotation at head:] puts. Guilty. to be hanged on 
Monday the 13th day of this instant August and her 
body to be dissected and anatomized. 

[Annotation in margin:] Hanged. 

[Note: on next folio the prosecutor and witnesses 
were allowed 21 pounds for their expenses and loss of 
time. ] 

Entry in "Newcastle Courant" (17 Nov. 1781)4 

Tuesday se'nnight the Judges, who met at Earl 
Mansfield's chamber, to take into consideration the 
verdict of John Shepherd, gave their opinion upon 
another verdict, of Margaret Tinkler, who had been 
capitally convicted of murder at the last Durham 
Assizes; after taking a short time to consider of the 
evidence given at her trial, they were clearly of 
opinion she was guilty of the murder whereof she had 
been convicted. An order has since been received by 
the Sheriff for that county, for her execution on the 
20th instant. 

Entry in Newcastle Chronicle (24 Nov. 1781)5 

Tuesday last Margaret Tinkler, midwife, was executed 
near Durham, for a crime in acting or recommending 
certain means to destroy an infant, which was ef­
fected; and finally with the death of the mother. 
Before she left the jail for execution, she confessed 
to a worthy Clergyman, and Mr. smith, surgeon in 
Newcastle, then present, that she only recommended 
the means, but that the act itself was done by the 
deceased woman ••• 

[Her plea of pregnancy failed] 
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Entry in Richardson's Table Book6 

November 20 [1781]: Margaret Tinkler, midwife, was 
executed near Durham, for the crime of using or 
recommending certain means to destroy an infant, 
which was effected, and finally with the death of 
Jane Parkinson, the mother. Before she left the gaol 
for execution, she confessed to a worthy Clergyman, 
and Mr. Smith, surgeon, in Newcastle, then present, 
that she only recommended the means, but that the act 
itself was done by the deceased woman. On the dis­
section of Margaret Tinkler, at a place called 
Whitesmocks, near Durham, by Mr. Smith and Mr. Ward, 
surgeons, in Durham, two long black double wire pins, 
as used at that time in women's hair, were found in 
her belly, which it was supposed she had swallowed to 
destroy her life [Local Papers]. 

sir Edwards Easts' Report of Tinkler's case' 

Margaret Tinkler was indicted for the murder of Jane 
Parkinson, by inserting pieces of wood into her womb. 
A second count charged her as accessary before the 
fact [to felony suicide]. It was proved by several 
witnesses, that from the first time of the deceased 
taking to her bed, which was on the 12th of July, she 
thought that she must die, making use of different 
expressions, as, that she was going; that she was 
working out her last; and exclaiming, Oh! that Peggy 
Tinkler has killed me. She lingered till the 23d, 
when she died. She never was up but once during that 
time, when on telling a friend who attended her that 
she thought herself better, she advised her to get 
up, which the deceased did, and walked as far as the 
passage going out of the room, but was forced to re­
turn and go to bed again. It appeared by the testi­
mony of several witnesses, that from the moment of 
her taking to her bed till the time of her death she 
had declared, that Tinkler had killed her and dear 
child, (stating the particular means used, which 
agreed with the charge in the indictment.) And dur­
ing the same period she had declared more particu­
larly, 'that she was with child by one P. a married 
man, who, being fearful lest his wife should hear of 
it if she were brought to bed, advised her to go to 
the prisoner, a midwife, to take her advice how she 
should get rid of the child, being then five or six 
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months gone.' 'That the prisoner gave her the advice' 
in question, which she followed accordingly. It was 
proved by the testimony of a witness, that three days 
before the delivery, which was on the 10th July, she 
saw the de-ceased in the prisoner's bed-chamber, when 
the prisoner took her round the waist and shook her 
in a very violent manner six different times, and 
tossed her up and down: and that she was afterwards 
delivered at the prisoner's house. The deceased also 
declared during her illness, that after her delivery 
the prisoner gave her the child to take home; and bid 
her to go to bed that night and sleep, and get up in 
the morning and go about her business, and nobody 
would know anything of the matter; but that appearing 
very ill the next day at a relation's house, they had 
ordered her to go home and go to bed, which she did. 
The child was born alive, but died instantly; and the 
surgeons, who were examined, proved that it was per­
fect. There was no doubt but that the deceased had 
died by the acceleration of the birth of the child: 
and upon opening her womb it appeared that there were 
two holes caused by the skewers, one of which was 
mortified, and the other only inflamed; and other 
symp toms of injury appeared. A short time before 
her death she was asked whether the account she had 
from time to time given of the occasion of her death, 
and the prisoner's treatment of her were true; and 
she declared it was. It was objected that the above 
evidence of the deceased's declarations ought not to 
be admitted, as she herself was particeps criminis, 
and likewise as it appeared at the time of her 
declarations she was better, or thought herself so. 
But Nares J. was of opinion, that however this ob­
jection might hold with respect to the second count, 
in which the prisoner was charged as an accessary 
with the deceased, yet the deceased was not willingly 
or knowingly an accessary to her own death; and 
therefore it was like the common case of any other 
murder. And as to the objection that she once thought 
herself better, and tried to get up, yet the same 
declarations she then made had been made repeatedly 
before to persons whom in confidence she told that 
she never should survive, when she first took to her 
bed; and she had repeated the same declarations the 
day before she died, and within a few hours of her 
death. And as to the fact itself, he was clearly of 
opin-ion it was murder, on the authority of Lord 
Hale. [Marginal citation: 1 [sic. 2] Hale 429 i.e., 
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R v. Anonymous, per M. Hale, 1670.] The jury found 
the prisoner guilty on the first count, charging her 
as a principal in the murder, and execution being 
respited to take the opinion of the judges on the 
whole case, they all met to consider of it [marginal 
note: [on the] First day of Mich. term 1781, at 
Serj eant 's Inn], and were unanimously of opinion that 
these declarations of the deceased were legal evi­
dence: for though at one time the deceased thought 
herself better, yet the declarations before and after 
and home to her death were uniform and to the same 
effect. And as to her being particeps criminis, they 
answered that if two persons be guilty of murder, and 
one be indicted and the other not, the party not in­
dicted is a witness for the crown. 8 And though the 
practice be not to convict on such proof uncorrobor­
ated, yet the evidence is admissible; and here it was 
supported by the proof of the prisoner tossing the 
deceased in her arms in the manner stated. Most of 
the judges indeed held that the declarations of the 
deceased were alone sufficient evidence to convict 
the prisoner; for they were not to be considered in 
the light of evidence coming from a particeps 
criminis; as she considered herself to be dying at 
the time, and had no view or intent to serve in 
excusing herself, or fixing the charge unjustly on 
others. But other judges thought that her declara­
tions were to be so considered; and therefore re­
quired the aid of the confirmatory evidence. 

It will be seen here that in count I, Tinkler was tried on a 

general, common law murder indictment. 9 

It is not known why Tinkler was not indicted for the murder of 

Jane Parkinson's aborted child, who was born al i ve • Perhaps the 

prosecutor felt that the precise cause of death (immaturity?) could 

not be certainly attributed to a specific act of Tinkler. Perhaps 

the reason was that Tinkler could be hanged only once. Had Tinkler 

been acquitted of the murder of Jane Parkinson, that acquittal would 

not have barred a subsequent prosecution of Tinkler for the murder 

of Jane Parkinson's child. 10 
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There were probably at least two reasons why "P.," the supposed 

father of Jane Parkinson's aborted child, was not indicted as an 

accessory to Parkinson's murder of her own child. The first would 

be the death of the principal (parkinson)"; and the second would be 

the lack of evidence to corroborate Parkinson's statement that "P." 

counseled or moved her to abort her child. This second reason might 

explain also why "P." was not indicted as an accessory before the 

fact to Parkinson's self-murder. 

1. OUR. 17/21. Abstracted Indictment supplied by Professor Baker. 
Tinkler was tried in the second week of August, 1781. See 
"Newcastle Courant," August, 1781, p. 4. 

2. OUR. 17/21. Reference supplied by Professor Baker. 

3. OUR. 16/2, unfoliated (Assizes beginning 7 August 1781). 
Reference supplied by Professor Baker. See supra, note 1. 

4. p. 4. 

5. p. 2. 

6. Richardson, infra note 1 (of Case No.5 of this Appendix 18) at 
270. 

7. Reproduced from Means II, supra note 1 (of Part II) at 363-65 
(as reproduced by Means from 2 E. East, A Treatise of the Pleas 
of Crown (London, 1803) 354-56. 

8. See supra, text (of Case No.1 of Appendix 15) accompanying 
note 9, as well as the authorities cited in that note. 

9. See Hume, supra note 40 (of Part IV); and infra, text (of Case 
No.5 of this Appendix 18) accompanying notes 9-11. 

10. See supra, the commentary to Case No.3 (of Appendix 10). 

11. See supra, Case No.3 (of Appendix 4); and supra, text (of Case 
No.2 of Appendix 17) accompanying note 5. 
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Case No.5: R. v. winship (Durham, 1785) 
Richardson's Table Book Entry1 

July 25 [1785]. John Winship, a farmer, in the 
neighbourhood of Monkweasmouth, was executed at 
Durham, having been convicted of poisoning his maid­
servant by administering certain drugs to produce 
abortion. His body was given to the surgeons for 
dissection, and was opened by Mr. Wilkinson, of 
Sunderland, who in the presence of many gentlemen of 
the faculty, delivered a lecture on the contents of 
the cranium, thorax and abdomen.- Local Papers. 

Indictment2 

Durham, to wit. The jurors for our lord the King 
upon their oath present that John Winship late of the 
parish of Bishop Wearmouth in the County of Durham, 
yeoman, not having the fear of God before his eyes 
but being moved and seduced by the instigation of the 
Devil, and of his malice aforethought, contriving and 
intending ona Grace smith with poison feloniously to 
kill and murder, on the twelfth day of March in the 
twenty-fifth [1785] year of the reign of our 
sovereign lord George the third now King of Great 
Britain and so forth, with force and arms at the 
parish aforesaid in the county aforesaid, wilfully, 
wickedly, knowingly and feloniously did mix a deadly 
poison, to wit, corrosive mercury sublimate, with 
water and the said water so mixed with the same 
poison as aforesaid afterwards, to wit the same day 
and year above mentioned, with force and arms at the 
parish aforesaid in the county aforesaid, unlawfully, 
wilfully, knowingly and feloniously did give to the 
said Grace smith to drink, and the said Grace smith 
not knowing the said water to have been mixed with 
the said poison as aforesaid she the said Grace smith 
did then and there drink and swallow the said water 
so mixed with the said poison as aforesaid, by means 
whereof the said Grace smith of the poison aforesaid 
then and there became sick and distempered in her 
body, and of such sickness and distemper occasioned 
by the poison aforesaid from the said twelfth day of 
March in the year aforesaid until the sixteenth day 
of March in the same year at the parish of Bishop 
Wearmouth aforesaid in the county aforesaid did lan­
guish and languishing did live, on which said six-
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teenth day of March in the year aforesaid the said 
Grace smith at the parish of Bishop Wearrnouth afore­
said in the county aforesaid of the poison aforesaid 
and of the sickness and distemper thereby occasioned 
died. And so the jurors aforesaid upon their oath 
aforesaid do say that the said John winship the said 
Grace smith in manner and by the means aforesaid 
feloniously, wilfully and of his malice aforethought 
did poison, kill and murder, against the peace of our 
said lord the King, his crown and dignity. 

Radcliffe. 3 

[annotated in left margin:] A True Bill. 
[annotated at head:] po: se: Guilty. To be hanged on Mon­

day the 25th July instant and his 
body to be anatomized. 

[ endorsed: ] Witnesses4 

Isabella smith. sworne. 
John smith. sworne. 
John Harvey. sworne. 
Robert Cheesment. sworne. 

The Gaol Delivery Book (First Entry)5 

Friday morning 7 o'clock - Present Mr. Justice Nares. 
Same jury. 

John Winship for feloniously mixing and administering 
a deadly poison, to wit, corrosive mercury sublimate, 
with water and giving to one Grace smith to drink and 
swallow the 12th March 1785 at the parish of Bishop 
Wearrnouth in the County of Durham, of which poison 
the said Grace smith did die on the 16th of the same 
month of March at the parish aforesaid. 

[annotated:] puts - Guilty. To be executed on Monday 
the 25th instant and his body to be delivered to the 
surgeons to be anatomized. 

The Gaol Delivery Book (Second Entry) 6 

sentences passed on Saturday morning by Nares J. and 
the unnamed prosecutor allowed l3.l6s. for expenses. 
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Newcastle Courant, 30 July 17857 

Yesterday ••• the Assizes ended at Durham, when John 
Winship, for murder, ••• [names of several other 
condemned felons omitted] received sentence of 
death •••• 

Monday, John Winship was executed at Durham, pursuant 
to his sentence at the last assizes, for the wilful 
murder of Grace Smith, his servant maid. He died a 
sincere penitent, acknowledging the justness of his 
sentence. His body was afterwards opened by Mr. 
Wilkinson, of Sunderland, who, in the presence of 
many Gentlemen of the Faculty, delivered a lecture on 
the contents of the cranium, Thorax and Abdomen; on 
which occasion two worms were extracted from the 
Intestines, and the doctrine of the late Mr. Hewson, 
F.R.S. was demonstrated, that, in executions of this 
kind, death is not produced, as has been generally 
supposed, by an extravasation of blood, occasioned by 
the rupture of the vessels of the brain, but by 
suffocation: as in the case of drowning, etc. The 
whole of the internal parts were found in a very 
sound state, and exhibited great marks of longevity. 

Given the validity of Richardson's Table Book version of the 

facts in winship, (specifically, that winship did not harbor the in­

tent to kill his maid-servant when he gave her water secretly mixed 

with corrosive mercury sublimate8 but rather harbored only the intent 

to cause her to miscarry, then the winship case can be reasonably 

said to stand for the proposition that at common law it is murder for 

a person to kill a woman in connection with an attempt to make her 

miscarry , irrespective of actual pregnancy. To put this another way, 

an unintentional killing coupled with an intent to cause an abortion 

will not negate malice. To put this still another way, if, in the 

course of a prosecution on a general, common law murder indictment, 

it is specially proved that the victim died in connection with the 

defendant's attempt to only make her safely abort, then proof of such 

a fact suffices to establish the element of malice as generally al-
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leged in the indictment. 9 By way of an analogy here, in Mackalley's 

Case (1611) the following appears: 

I moved all the judges and barons, if in this case of 
killing a minister of justice in the execution of his 
office the indictment might have been general, with­
out alleging any special matter, and I conceived that 
it might well be, for the evidence would well main­
tain the indictment forasmuch as in this case the law 
implies malice prepense. As if a thief, who offers 
to rob a true man, kills him in resisting the thief, 
it is murder of malice prepense, or if one kills an­
other without provocation and without any malice pre­
pense which can be proved, the law adjudges it murder 
and implies malice, for by the law of God everyone 
ought to be in love and charity with all men and, 
therefore, when he kills one without provocation the 
law implies malice. In both these cases they may be 
indicted generally, that they killed of malice pre­
pense, for malice implied by law, given in evidence, 
is suff icient to maintain the general indictment. So 
in the case at Bar, in this case of the serjeant, the 
indictment might have been general, that the defend­
ant feloniously and of his malice prepense killed the 
said Fells, and the special matter might well have 
been given in evidence, quod fuit concessum by all 
the other judges and barons of the Exchequer. 10 

It will be recalled that the Tinkler indictment neither alleged 

that the murder victim was pregnant nor that the defendant intended 

to cause the victim to miscarry. 11 

I strongly suspect that the following case, R v. Henry Mylles 

(1598), is almost a carbon copy of winship: 

Mylles, Henry, of Lewisham, husbandman, indicted for 
murder. By an inquisition held at Lewisham, 18 Jan. 
1598, before John Walker, coroner, on the body of 
Joan Allyn of Lewisham, spinster, a jury ••• [names of 
14 male jurors omitted] found that on 14. Jan., in 
his house at Lewisham, Mylles gave Joan ratsbane[121 in 
a dish of milk pottage, intending to murder her. She 
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became ill, and died from the effects of the poison 
later that night. 

Guil ty ; to hang. 13 

1. Reproduced from 2 M.A. Richardson, The Local Historian's Table 
Book: Historical Division 299 (Newcastle-on-Tyne, 1841-43). 
This case is mentioned in John Smith, The Punishment of Capital 
Felonies in County Durham. 1707-1819, 20 Dur. Co. Loc. Hs. Soc. 
19, 22 (including n. 20) (Oct. 1977) (my initial source). 

2. DUR. 17/25. This reproduction of the original Winship indict­
ment was supplied by Professor Baker. Professor Baker informed 
me that there is on file here a Winship indictment by a Coron­
er's jury that does not appear to have been proceeded upon. He 
indicated that these two Winship murder indictments are identi­
cal in substance, but vary slightly in their respective word­
ing. Professor Baker in a letter to Philip A. Rafferty (March 
14, 1985). 

3. Clerk of assize. 

4. "No depositions found on file." Professor Baker in a letter to 
Philip A. Rafferty (March 14,1985). 

5. DUR 16/2, unfoliated (Assize beginning Tuesday, 19 July 1785 at 
Durham). Reference supplied by Professor Baker. 

6. Ibid. (at proceeding fo.). 

7. P. 4. 

8. See R v. Charles Angus (2 September 1808, at the assizes in 
Lancaster, Lancashire), as reviewed in Thomas R. Forbes, Early 
Forensic Medicine in England: The Angus Murder Trial, 36 J. 
Hs. Med. & Allied Scs. 296, 298-99 (1981) (liThe coroner's jury 
indicted him [Angus] for murder: At the subsequent trial the 
prosecution charged that he had given Miss Burns [the alleged 
murder victim] a substance ["arsenic ••• [and] corrosive subli­
mate, bichloride of mercuryll] to procure an abortion, and that 
she died as a result". Corrosive sUblimate was also used in 
the abortion-murder-of-a-pregnant-woman case of R v. Fretwell, 
9 Cox C.C. 152, 152 (1862). See also Scott & Hill, supra note 
191 (of Part IV) at sub tits. Mercury & Abortion. 

9. See supra, Case No.4 (of this Appendix 18). And see Hume, 
supra note 40 (of Part IV). See also Bullingbroke, supra note 
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4 (of Case No.2 of this Appendix 18) at 39b ("Poisoning im­
plies malice, because it is an act of deliberation".) 

10. [1558-1774] All E.R. Rep. 542, 545. 

11. See supra, text (of Case No.4 of this Appendix 18) accompany­
ing note 1. 

12. See supra, Case No.4 (of Appendix 11); and infra, Case No.5 
(of Appendix 23). 

13. Reproduced from J.S. Cockburn (ed.), Calendar of Assize 
Records: Kent Indictments: Elizabeth I 407 (no. 2470) (1979). 
According to Professor Baker, the record of this case contains 
no more than that reported by Cockburn. Professor Baker in a 
letter to Philip A. Rafferty (May 23, 1989). 

Case No.6: R v. Frances Lewis (London, 1786) 
Abstract of Indictment1 

Frances Lewis was indicted for that she, not having 
the fear of God before her eyes, but being moved and 
seduced by the instigation of the devil, on the 9th 
day of April last, with force and arms, at the parish 
of st. Luke, feloniously, wilfully, and of her malice 
aforethought, did make an assault on one Ann Rose, 
and did then and there, feloniously, wilfully, and of 
her malice aforethought, strike, beat, and kick the 
said Ann Rose, in and upon the head, breast, back, 
and sides, and did cast, and throw her down, unto, 
and upon the ground with great force and violence, 
giving her then and there, as well by the beating and 
kicking, as by the casting her down aforesaid, 
several mortal strokes, wounds, and bruises, of which 
she languished till the 13th of April, on which said 
13th day of April, the said Ann Rose, of the several 
mortal wounds and bruises, did die; and so the Jurors 
aforesaid say, that she the said Frances Lewis, her 
the said Ann Rose did kill and murder. She was also 
charged on the Coroner's inquisition, with [man­
slaughter in unlawfully] killing and slaying the said 
Ann Rose. 

Trial Court to the Lewis Jury2 

Gentlemen, the prisoner stands indicted for the 
wilful murder of Ann Rose, and on the Coroner's in-
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quisition, she stands charged not with the murder, 
but with manslaughter •••• [The trial court sums up and 
comments on the evidence]. If you should be of the 
opinion ••• that the prisoner did nothing more than de­
fend herself, then you will be disposed to acquit the 
prisoner entirely; but supposing that was not the 
case, then what is the nature of the crime she is 
guilty of; with respect to that, I think there cannot 
be two opinions'; there certainly was no such prece­
dent malice, or ill will between the deceased and the 
prisoner as to lead you to think that the prisoner 
did what she did with any serious and formed inten­
tion to injure a woman in the circumstances in which 
she was [i.e., in an advanced stage of pregnancy] [3]; 

to be sure, if in deliberate malice, the woman was to 
attack another, who was known to be six months gone 
with child, and was to beat her and abuse her for the 
purpose of forcing miscarriage, of which she should 
die, that would unquestionably be as much murder as 
if she stabbed her to the heart; but if this affray 
was such an one, as plainly arose from a sudden 
quarrel, in consequence of the deceased being the 
aggressor, and the prisoner being provoked; if this 
woman used more force that she should have used, it 
is impossible to carry it any further than man­
slaughter, which is a homicide, though commi tted 
under circumstances which screen it from that crime 
of murder; if any blame is imputable to this woman, 
it is, that this misfortune has been brought on in 
consequence of some act of violence on the person of 
the deceased; but still, I think it can go no further 
that what the Coroner's inquest have made it, suppos­
ing they are right in attributing any crime to the 
deceased, namely the crime of manslaughter. 

Lewis was acquitted of murder, and found guilty of manslaughter. 

She was burnt on the hand and discharged, having received benefit of 

clergy.4 

1. Reproduced from the Guildhall Library OBSP vol. for May 1786 -
Oct 1786, p. 627 (no. 402). The Frances Lewis Grand Jury murder 
indictment is in OB/SR 243, no. 43. The Frances Lewis Coroner's 
manslaughter indictment is in MJ/SPC/E498. See supra, Case No. 
d (of Appendix 10). 
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2. Reproduced from OBSP, supra, note 1 at 634-36. 

3. See supra, Case No.3 of (Appendix 10). 

4. OBSP, supra note 1 at 636. 

Case No.7: R v. John Gould 
(the Lent Assizes held at Stafford in 1811)1 

A case illustrative of this law [i.e., illustrative 
of quick with child, deliberated abortion as being a 
criminal offence at common law] occurred at Stafford 
in the year 1811, when a man was executed for the 
murder of his wife, whose death he occasioned by in­
ducing abortion, through extreme violence, as by 
elbowing her in bed, rolling over her, etc. 

Here are Professor Baker's comments on this case: 

The case referred to in Paris & 
Fonblanque, Medical Jurisprudence (1823) as 
having "occurred at Stafford in the year 
1811" is to be identified as R v. John 
Gould, tried at the Lent assizes at Staf­
ford in 1811. The records of Stafford as­
sizes for Lent 1811 are preserved in the 
Public Record Office, ASSI 5/131, box IV. 

There are four depositions from women 
friends of the deceased (Mrs. Elizabeth 
Gould), all much to the same effect. One 
night she had told her husband that she was 
pregnant, and he had angrily asked her 
"Where hast been, for it is not my child'?" 
He had thereafter nightly elbowed and 
struck her in bed, bringing on (within a 
fortnight) a miscarriage which the depon­
ents considered to be the cause of her 
death soon afterwards. One deponent added 
that he had also denied her sufficient food 
and drink. 

The coroner's inquest sealed a pre­
sentment for murder, in which the deceased 
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is stated to have been big with child, and 
particulars are given of the offence, in­
cluding the starvation. 

However, the indictment on which Gould 
was tried is considerably simplified. It 
contains no mention of the pregnant condi­
tion of the deceased, and lays no specific 
intent. It charges that the accused feloni­
ously, wilfully and of his malice afore­
thought wi th both hands and elbows did 
strike and beat Elizabeth his wife in and 
upon the sides, belly and groin giving her 
mortal bruises whereof she died •••• [2] 

1. 3 Paris & Fonblanque, Medical Jurisprudence 84 n.c. (1823). 

2. Professor Baker in a letter to P. Rafferty (May 6,1989). See 
supra, text (of Case No.2 of this Appendix 18) accompanying 
note 5; and the commentary accompanying Case No.5 (of this 
Appendix 18). 

Case No.8: R v. Mary Ipsley and 
Elizabeth Rickets (London. 1718)1 

The defendants in this case were acquitted of 
the murder of an unknown woman ("X"). Neither the 
indictment (to the extent it is legible: it is in 
Latin and is illegible in spots in the first part of 
the text and is completely illegible towards the end 
of the text) nor the report of this case mentions the 
words abortion or miscarriage. Nevertheless, the 
case was prosecuted almost certainly on a theory of 
death caused by criminal abortion. Ipsley called 
many witnesses in her defense. 

Ipsley ran a lodging house. Rickets was a 
nurse, or at least Ipsley called her Nurse. "X" had 
been a lodger at Ipsley's house for a day or so, be­
fore her death. Elizabeth Stephens deposed that she 
was a servant to Ipsley and that one night she heard 
"X" cry out for help. Stephens proceeded to go up­
stairs to see "X" but was stopped by Ipsley who told 
Stephens that she would "knock out her brains" if she 
tried to see "X". Stephens deposed further that she 
did not see "X" until four days later when she saw 
"X" lying on a bed in Ipsley's house. (It is unclear 
here if Stephens thought that "X" was then dead). On 
the fifth day she saw X's naked body, along \o[ith a 
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full-term dead infant, in a coffin in Ipsley's house. 
Ipsley hired some persons to take the "closed coffin" 
to a cemetery for burial. Ipsley accompanied the 
coffin to the cemetery. The Curate of the cemetery 
testified that he quizzed Ipsley on the contents of 
the closed coffin and that he caught her in numerous 
lies as to its contents and to the causes of the 
deaths. The Curate testified further that she lied 
in telling him that she had informed the Church 
Warden or Overseer of the deaths. Another witness 
testified that the damage to "X"IS vaginal area was 
more than is usually caused in giving birth, that it 
was not ragged but appeared "to have been cut for the 
length of an inch or more." A midwife testified that 
there was a "vacancy" in XIS vaginal area "that no 
child ever made in a woman by its birth;" and that 
the nose of the full-term infant had been cut or torn 
off. She testified further that "upon the whole she 
did not believe the Life of the Woman and Child went 
out by the Common Course of nature." Another witness 
testified that in her opinion "X" had been cut, for 
••• no Woman ever received so much damage, or could, 
by the Birth of a Child; and that the Child had no 
Nose, only Nostrils, and was [i.e., its face was] as 
flat as the back of the Hand." Another witness 
related the following: "I told her [Ipsley] I did 
believe that somebody deserved to be hang I d [for 
commi tting such a barbari ty on "X"] ••• She [Ipsley] 
made answer, she knew nothing of the matter; that 
there being a Woman ••. at some distance from her, whom 
she called Nurse, she said what was done she [Nurse, 
Le., Elizabeth Rickets] did. The Woman [Nurse] made 
answer: 'Ay, Landlady, but you said I should come to 
no Trouble. I To that Mary Ipsley replied, 'Ay, Girl, 
so I did; no more shall you. I" 

The free-lance reporter in this case ended his report with the 

following: "Upon the whole, there being no Evidence that attached 

Eliz. Rickets, and the Evidence against Mary Ipsley, though strong, 

being but presumptive [i.e., circumstantial?], they were both 

acquitted. ,,2 

1. Harvester Press OBSP, supra note 20 (of Part IV) 1718, April 
of, at 5. 

2. Id. at 6. 
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APPEND:IX 19 

Case No.1: R v. R. Poope (Kent, 1589) 
Abstract of :Indictment1 

[Richard] Poope ••• of Bobbing, yeoman, indicted for 
murder. By an inquisition held at Bobbing, 24 Feb. 
1589, before Humphrey Kybbett, coroner, on the body 
of Margaret Fraunces of Bobbing, spinster, a jury 
••• [names of twelve male jurors omitted] found that 
on 6 Feb. in the house of Robert Adams in Key street 
at Bobbing, Margaret was attacked by Poope and an 
unknown man. Poope struck her violently with his 
fist, so that she fell to the ground; they then 
shaved her head and burned both her thighs from top 
to bottom. As a result of this maltreatment, she gave 
birth to a dead, aborted child on 7 Feb. in the house 
of Robert Adams. Margaret herself lingered until 23 
Feb. and then died from her injuries. [damaged] 
Guilty; to hang. 

It is difficult to certainly determine what motivated Poope and 

his accomplice to perform such cruel acts on Margaret. The motiva­

tion probably represented one or more of the following, none of which 

can be certainly or conclusively eliminated, and only one (no. 3) of 

which can be probably eliminated. (1) Poope and his accomplice were 

inspecting Margaret's body for items indicating that she is a witch; 

(2) they were trying to make Margaret abort;2 (3) they were trying 

to make her abort because they believed she was carrying a "change­

ling"; (4) they were engaging in some form of vigilante punishment 

because they determined she was a lewd woman; and (5) they were 

subjecting Margaret to some form of sexual purification. 

If either no. 2 or no. 3 represents Poope's and his accomplice's 

motive, then they probably departed the crime site without knowing 

whether they had accomplished their work or motive. But it might be 

that they departed because they were about to be detected. No.3 
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seems doubtful because "changelings" were evidently suspected of 

changing places only with newborns. Barbara Kellum in Infanticide 

in England in the Later Middle Ages (1974) observed: 

As will be remembered, the unbaptized 
infant was thought to be a "captive in the 
devil's power," and in folklore the infant 
- especially the unbaptized one - was sur­
rounded by a large and sinister tradition. 
The new-born was in great danger of being 
carried off by fairies and replaced by a 
changeling - who in a fairy-like manner 
craved and demanded human milk: the imagin­
ation's embodiment, one might guess, of a 
petulant and hungry, but very real child. 
At any rate, to rid oneself of a changeling 
one was to place it close to the fire and 
it would disappear up the chimney vent; or, 
if that didn't work, one was to take the 
suspected changeling, put it in a basket, 
and hang the basket over the fire; if the 
child screamed--as naturally it would--it 
was a changeling and was to be dealt with 
accordingly. Of course all the concentra­
tion on placing the child near the fire 
seems reminiscent of Bartholomew of 
Exeter's and the coroners' rolls' descrip­
tions of infanticide by scalding; and 
seemingly, the mishaps involving infants 
and fire were numerous enough that the 
diocesan synod of Canterbury in 1236 ad­
vised local priests to admonish the women 
of the parish weekly not to place their 
babies too close to the fire. 3 

As to motive no. 1, Poope's criminal activity occurred during 

the height of the witchcraft scare in England. Montague Summers, in 

his A Popular History of witchcraft (1937), observed: 

"The witches' mark was regarded as perhaps 
the chief point in the identification of a 
witch, it was the very sign and seal of 
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Satan upon the actual flesh of his servant 
and any person who bore such a mark was 
considered to have been convicted and 
proven beyond all manner of doubt of being 
in league with and devoted to the service 
of the fiend.,,4 

My thinking here is that perhaps Poope and his accompl ice shaved 

the hair from Margaret's head and burned her thighs (i. e., burned off 

the hair on her thighs(?» in order to more closely inspect her body 

for signs (e.g., a witch's teat or supernumerary proturberance or 

perhaps some tiny devil's servant) indicating that she is a witch. s 

Perhaps the depositions (if they survive) taken in the following 

case would provide a clue to Poope's and his accomplice's motive or 

motives: 

Inquisition taken at Ballingdon, 23 June 1654, before 
Tho. Talcott, Coroner, upon the view of the body of 
Margt. Makyn spr. aged 15. The jurors say that Anne 
wife of Ralph Campyn of Ballingdon wheelwright, 13 
May, kindled a fire "with brymstone sulphur and other 
combustible things" with which she burnt the said 
Margt. on the "thighs, sides, belly and breast", of 
which she died on 17 June following. And Ralph Campyn 
ordered the said Anne to do it. Plead not guilty; 
both not guilty, acquitted. wi tnesses: Anne Worrell, 
Ellen Collins, Ralph Prigg, Anne Grouce, Jane 
Goldinge, Margt. Nightingale, Helen Collen, Mich. 
Francklyn, Sara Avery Smyth. 6 

1. Reproduced from J.S. Cockburn (ed.), Calendar of Assize 
Records: Kent Indictments Elizabeth I 289 (no. 1751) (London, 
1979). (Reprinted with permission of the Controller of Her 
Britannic Majesty's Stationery Office. 

2. See infra, Case No.5 (of Appendix 23). 

3. Barbara A. Kellum, Infanticide in England in the Later Middle 
Ages 1 (no. 3) Hs. C. Q: J. Psy.-Hs. 367, 379 (1974). See also 
Heinemann supra note 325 (of Part IV) at 240-41. 
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4. Montague Summers, A Popular History of witchcraft 67 (London, 
1937) (as quoted in James C. Oldham, On Pleading the Belly: A 
History of The Jury of Matrons, 6 Crim. Jus. Hs. 1, 9 (1985». 

5. See,~, Oldham, supra note 4 at 8. See also, ~, Arthur 
Scott, Criminal Law in Colonial Virginia 242-43 (1930) (a jury 
of matrons was ordered to examine a woman I s body for witch 
marks) • 

6. Lord Protector v. Campyn (i654), as reproduced from 22 
(Chelmsford) E.R.O., Cal. Co. Sess. Recs. 361/64: 1654-1664 102 
(Ass. 35/95/2/13, 19 July 1654). See also R v. J. Gardner, as 
abstracted in J.S. Cockburn (ed.), calendar of Assize Records: 
Kent Indictments Elizabeth 1 154 (no. 894) (London, 1979) (in 
1576 Gardener was convicted of murder for holding his six 
years-old "daughter above the fire so that her private parts 
were burned, then poured on them scalding-hot water"). 

Case No.2: R v. Meddowe & Gower (Sussex, 1591) 
Abstract of Indictment1 

Presented by coroner I s inquest on view of body of 
Alice Smyth, spinster, that Rowland Meddowe, labour­
er, and Nicholas Gower, labourer, on 30 Dec. 32 Eliz. 
[1590] of their malice aforethought assaulted the 
deceased; and Rowland struck her on the neck with a 
knife and cut her throat 'and then and there feloni­
ously cut and opened the belly of the said Alice 
Smyth and took out a certain infant then and there 
being in the womb of the same Alice Smyth I (ac 
ventrem ejusdem Alicie Smyth adtunc et ibidem 
felonice secuit et apperuit et guendam infantem in 
utero ejusdem Alicie Smyth adtunc et ibidem 
abstulit I) , [2] then and there giving her various 
mortal blows on the body whereof she instantly died; 
and that Nicholas was present at the time of the mur­
der assisting, abetting, procuring and comforting 
etc. And so the jurors say that Rowland and Nicholas 
of their malice aforethought feloniously killed and 
murdered Alice. 
[annotated:] po. see cuI. ca. null. judm. [i.e., puts 
herself [sic: himself (themselves?)] on the country 
- guilty - no chattels - judgment.] 
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Abstract of Gaol Ca1endar3 

Gaol delivery at East Grinsted, Sussex, on 27 Feb. 32 
Eliz. [1591] before Clerke B. and Puckering Q. Sjt: 
Meddowe and Gower (amongst others) \ adj udged and 
hanged by the neck' (judicati et sus. per colI.). 

What motivated Meddowe and Gower here? Was th:i.s an attempted 

abortion that went awry? It is not beyond the realm of possibility 

that a physician or surgeon or teacher of anatomy had offered to pay 

Meddowe and Gower if they could supply him with the body of an infant 

child, and that they, being unable to locate such a corpse, decided 

that the child in the body of Alice Smith, if removed from the womb 

and killed, would make a good sUbstitute for a discarded or buried 

corpse of an infant child. 4 

1. Ass. 35/32/8, m.34 (P.R.O.) Translation from the Latin supplied 
by Professor Baker. This case is reported in J.S. Cockburn 
(ed.), Calendar of Assize Records Sussex Indictments Elizabeth 
~ 233 (no. 1212) (London, 1975) (my initial source). 

2. The indictment does not say whether the infant was extracted 
alive. 

3. Ass. 35/32/8, m.41v. (P.R.O.) 

4. See,~, C. w. Burr, Burke and Hare and the Psychology of 
Murder, in 1 Annals of Medical History 75, 75 (1917) (Burke and 
Hare were hired by some teachers of anatomy to obtain some dead 
bodies. They obtained the dead bodies by murdering the persons 
who belonged to those bodies). 

Case No.3: Commonwealth and Protectorate v. Carter 
(Maidstone Assizes, Kent, 1652)1 

Kent. The jurors for the Keepers of the Liberty 
of England by authority of Parliament uppon their 
oathes doe present that John Carter late of London 
laborer, not having God before his eyes but being 
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moved and seduced by the instigation of the divell, 
the sixeteeneth day of November in the yeare of our 
Lord one thowsand sixe hundred fifty and one with 
force and armes etc. att London, that is to say in 
the parish of Sepulchres in the ward of Farringdon 
without London aforesaid, in and uppon one Mary 
Carter the wife of him the said John Carter, in the 
peace of God and in the publike peace then and there 
being, feloniously, willfully and of his malice 
beforethought did make an assault, and that the said 
John Carter the right hand of him the said John in 
and through the bearing place of her the said Mary 
upp and into the body and belly of her the said Mary 
Carter then and there most violently, cruelly, un­
naturally, feloniously, willfully and of his malice 
beforethought did force and thrust, and with the said 
right hand of him the said John a great quantity of 
the inward partes of her the said Mary most cruelly, 
unnaturally, violently, feloniously, willfully and of 
his malice beforethought out of and from the body and 
belly of her the said Mary then and there did teare, 
rend and pull away, of which said cruell, unnaturall, 
violent, felonious, willfull and malicious tearing, 
rending and pulling away of the said great quantity 
of the inward partes of the said Mary Carter out of 
and from her body and belly aforesaid by him the said 
John Carter with his said right hand, in manner and 
forme aforesaid done, shee the said Mary Carter from 
the said sixteeneth day of November in the yeare 
aforesaid untill the seaventh day of December in the 
yeare aforesaid att the said parish of Sepulchers in 
the ward of Farringdon without London aforesaid, and 
att Kingsland in the county of Middlesex and att 
Eastgreenewich in the county of Kent aforesaid lan­
guished and lived languishing, on which said seaventh 
day of December in the yeare aforesaid the said Mary 
Carter att Eastgreenewich aforesaid in the county of 
Kent aforesaid by reason and on occasion of the said 
cruell, unnaturall, violent, felonious, willfull and 
malicious tearing, rending and pulling away of the 
said great quantity of the inward partes of the said 
Mary Carter out of and from her body and belly afore­
said, by him the said John Carter with his right hand 
aforesaid in manner and forme aforesaid done, dyed. 
And soe the jurors aforesaid uppon their oathes 
aforesaid doe say that the said John Carter the 
aforesaid Mary Carter in manner and forme aforesaid 
feloniously, wilfully and of his malice beforethought 
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did kill and murder, against the publike peace etc. 
[endorsed]: Thomas Harvey, Elizabeth Symmes, 

Mary Holt 
True Bill. Not guilty. 

Assuming that Carter's wife was pregnant and was in the midst 

of a difficult labor (or that Carter sincerely believed as much), 

then it may be the case that Carter simply took it upon himself to 

try and safely deliver his wife and child, but then botched the job. 

If that was the case, then it may be also the case that Carter was 

prosecuted on a theory of implied malice,2 with the unlawful act be­

ing the unlawful practice of midwifery or practicing the same without 

being licensed. 3 

1. P.R.O., ASSI 35/93/4. (Reference supplied by Professor Baker.) 
(My initial source J.S. Cockburn, Calendar of Assize Records: 
Kent Indictments. 1649-1659 96 (nos. 535 & 534) (1989).) (Re­
printed with permission of the Controller of Her Majesty's 
stationary Office.) 

2. See supra, text (of Case No.2 of Appendix 18) accompanying 
note 5. 

3. But see 1 Hale, supra, note 1 (of Case No.2 of Appendix 18) at 
429-430. 

724 



APPENDIX 20 

case No.1: Cockaine v. Witnam (England, 1577)1 

'The Lady Cockeyn offered A.B. her maid a drink 
in order to murder her child, because her butler had 
gotten it'. And although this was not murder, for 
the infant was en ventre sa mere [ i • e., in the 
mother's womb], the action nevertheless lay . 

••• The words were 'My Lady Cockaine did offer 
two shillings to a woman with child to get her a 
drink to kill her child, because it was gotten by 
J. S., Sir Thomas Cockaine' s butler'. And it was 
moved the action did not lie for these words; 
[meaning probably: the defendant demurred to the 
action or moved to arrest judgment on the grounds 
that a mere offer or intent to commit a crime is not 
an indictable offence in a temporal court]; but it 
was adjudged for the plaintiff, for by them the 
lady's credit is impaired; and, if true, there was 
cause to bind her to good behaviour, although it was 
not said she did give money, or any hurt was done, 
but that she offered etc •••. 2 

For this he vouched a case in Michaelmas 17 & 18 
Eliz., roll 483, between Sir John Cockin and his wife 
and one Wyman, because Wyman spoke these words, "My 
Lady Cock in did offer one Bash 10 pounds to get her 
a drink to destroy the child she went withall, be­
cause Mr. Cockin's butler had begotten it"; and it 
was ruled that an action lay, and yet he did not say 
that a drink was got, but only an offer to get ••• 3 

See also Giles Jacob, A Treatise of Laws: Or a General Intro­
duction to the Common, civil, and Canon Law in Three Parts (1721): 

An action for defamation lies where "a man 
reproach another with a heinous crime, as 
that he went about to get poison to kill 
the child that such a woman goeth with, or 
lay in wait to rob another, or procured a 
person to murder him. ,,4 
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1. Brit. Lib., MS. Lansdowne 1067, fOe 97. Reference and trans­
lation supplied by Professor Baker. This case is cited in 
Eaton v. Allen (1598),2 J.H. Thomas & J.F. Fraser, The Reports 
of Sir Edward Coke 301 (4 Co. Rep. 16b) (London, 1826), and is 
reported in Helmholz, supra note 42 (of Part IV) at 85 (includ­
ing note 6). For a similar case tried in the ecclesiastical 
court, .§gg infra, Case No. 15 (of Appendix 21). See also 
infra, note 1 (of Case No. 15 of Appendix 21). In Adams' Case 
(1585), it was argued, but not decided, that inasmuch as to 
kill a child in the mother's womb is not a felony or murder, it 
is not defamation to state that the plaintiff killed a child in 
the womb. See Helmholz, supra note 42 (of Part IV) at 79-80. 

2. Cro. Eliz. 49, pl.4 (1586, copied from Chamberlains Reports), 
4 Co. Rep.16v. (where it is dated Mich. 32 & 33 Eliz. (1590)). 
Croke cites the record as Mich. 17 & 18 Eliz., rot. 183. 
Reference supplied by Professor Baker, who added here: "I have 
located the original, probably in Croke's hand, in Hertford­
shire Record Office, Verulam MS. XII. A.6A(1), fo.45, of which 
I have a copy. It is the same as the printed version, except 
that it is in law French. The date is Hil. 19 Eliz. I (1577), 
and the reference to the record is as above." Professor Baker 
in a letter to Philip Rafferty, April 24, 1984. 

3. Harvard Law School MS. 1180(1), fOe 387, per Tanfield (in Tybot 
v. Heynes). Reference and translation supplied by Professor 
Baker. 
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APPENDIX 21 

Case No.1: John Wren's Case 
(commissary Court, London Diocese, 1487)1 

[C]harged with having "wounded his wife during the 
time she was pregnant so that he killed the child in 
her belly". 

The outcome of this ecclesiastical, abortion prosecution is un­

known. A sentence on a conviction would have probably included some 

form of public penance. Helmholz reported the following sentences, 

respectively, for a man who was convicted of some form of criminal 

child destruction (either intentional or through negligence) in a 

Richester Consistory Court in 1453, and a woman who was convicted of 

the same in the Canterbury consistory Court in 1470: to do penance 

by submitting to being whipped in public~2 to "dress in penitential 

garb [probably a white sheet] and 'go before the procession in the 

parish Church of Hythe on three Sundays with a wax candle of half a 

pound in her right hand and the knife with which she killed the boy, 

or a similar knife, in her left.' She was also ordered to go twice 

around the markets of Canterbury, Faversham, and Ashford in a similar 

fashion".3 In commenting on such punishments, Helmholz observed: 

The punishment of both negligent and 
intentional killing is a matter of more 
than strictly legal interest. It shows 
that the Church courts were not concerned 
solely with the sin of the parent. The 
safety of the child was also important. 
Were the sin of the parent alone important, 
it would have made no sense to punish those 
who had done nothing intentional to harm 
the infant. Punishment of unintentional 
killing was meant to indicate to the 
parents that unless they took enough care 
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with their children to keep them alive, 
they risked prosecution in the Church 
courts and consequent public penance. 4 

1. Reproduced from R.H. Helmholz, Infanticide in the Province of 
Canterbury During the Fifteenth Century, 2 (no.3) Hs. C. Q: J. 
Psy.- Hs. 379, 380-81 (including n.10 at 387) (1975) (citing 
[Gu~!ghall Library. London] Act Book Ms. 9064/2, f. 179 r). 

2. See Helmholz, supra note 1 at 382. 

3. Ibid. at 383. See also, ~, Andrew Knapp, The New Calendar 
or Malefactor's Bloody Register 604 (1932). 

4. Helmholz, supra note 1 at 382 (footnotes omitted). 

Case No.2: Anonymous' Case (Canterbury. 1416)1 

Helmholz stated that this case is similar to the 
preceeding case (Wren's Case). He reported further 
that the defendant was tried through canonical 
purgation and acquitted. 

"compurgation required the accused to affirm his innocence by 

oath. Also, the accussed "had to find a specified number of neigh­

bors as compurgators or oath helpers, who would swear ••• to their be­

lief in the word of the accused, not to the truth of the underlying 

facts •.• ,,2 

1. Helmholz, supra note 1 (of Case No.1 of this Appendix 21) at 
387 n. 10 (citing Canterbury Act Book Y.1.3, f.12v (1416». 

2. Ibid. at 382. 
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Case No.3: Thomas Deneham's Case (Canterbury. 1471)1 

[Charged] that, although he knew his wife to be preg­
nant, he "imposed such inordinate labors [on her] 
that she aborted." 

The outcome of this case is unknown. 

1. Helmholz, supra note 1 (of Case No.1 of this Appendix 21) at 
381 (citing, at 388 n. 11, Canterbury Act Book Y.1.11, f. 
1268.). 

Case No.4: George Kemery's Case (Rochester. 1493)1 

[Rochester]: [C]harged ••• with placing medicines in 
a drink given to a woman "in order to destroy the boy 
he had created." 

Helmholz reported that Hemery fled the Court's jurisdiction. 2 

1. Helmholz, supra note 1 (of Case No.1 of this Appendix 21) at 
381 (citing, at 388 n. 12, Rochester Act Book DRb Pa 4, f. 
232v). 

2. Ibid. at 388 n. 12. 

Case No.5: The Servant of Joan Gibbes' Case (Canterbury. 1469)1 

[Canterbury] : [A] ccused ••• of having IIkilled the 
infant lately in her womb by means of herbs and 
medicines." 

The outcome of this case is unknown. 

1. Helmholz, supra note 1 (of Case No.1 of this Appendix 21) at 
381 (citing, at 388 n. 13, Canterbury Act Book Y.1.11, f.57r). 
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Case No.6: Anonymous' Case (Canterbury, 1521)1 

Helmholz reported that a case similar to the pre­
ceeding case (Gibbes' Case) occurred in Canterbury in 
1521. Its outcome is unknown. 

1. Helmholz, supra note 1 (of Case No.1 of this Appendix 21) at 
388 (n. 13) (citing [Canterbury] Act Book Y.2.10, f.100r 
(1521». 

Case No.7: John Russell's Case (Diocese of London, 1493)1 

John Russell struck Alice Wanten and by reason of the 
blow of the aforesaid Robert [sic], the said Alice 
had been delivered of a dead existing child (puero 
existente mortuo). On February 15 [1493] he appeared 
and denied the article, purging himself by oath. 2 

1. Reproduced from Means I, supra note 1 (of Part II) at 439 n.63 
(citing Hale's Precedents 34 (no. 128) (London, 1847). This 
case is reproduced also in Davies, supra note 8 (of Part IV) at 
133 n. 25. Means was my initial source. 

2. See supra, text (of Case No.2 of this Appendix 21) accompany­
ing note 2. 

Case No.8: Margaret Sawnders' Case (Diocese of London, 1527)1 

Margaret Sawnders was cited for killing with potions 
a little infant (infantulum) in the womb of Joan 
Byrde: she appeared and the Lord commissary put her 
and Joan Byrde under oath faithfully to answer the 
articles to be charged against them by him, and Joan 
Byrde denied the article charged. 2 

1. Reproduced from Means I, supra note 1 (of Part IV) at 439 n.63 
(citing Hales Precedents 105 (no. 331) (London, 1847). This 
case is reproduced also in Davies, supra note 8 (of Part IV) at 
132-33 n. 25. 
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2. See supra, text (of Case No.2 of this Appendix 21) 
accompanying note 2. 

Case No.9: John Hunt's Case CHertfordshire. 1530)1 

Harpenden, Hertfordshire, 1530. John Hunt lives 
incontinently with Joan Willys, his servant ••• ; he 
appears ••• and denies. His lordship orders him to 
appear next Wednesday with four testifiers to his 
innocence. But afterwards they appear at the priory 
and claim that they [Hunt and Joan Willys] have be­
come betrothed. Item, "we charge you that you have 
advised this woman and persuaded her to obtain and 
drink certayn drynkes to distroy the childe that she 
is with." His Lordship warned him to appear, and he 
admitted that he had known her carnally, at which his 
lordship ordered that on Sunday to be fixed he should 
perform a public penance before Harpenden cross in 
the normal way, and that they should be married as 
soon as convenient, until which time, under pain of 
excommunication, they should not live incontinently. 

1. Reproduced from Paul Hair (ed.), Before the Bawdy Court: 
Selections from Church Court and Other Records Relating to the 
Correction of Moral Offences in England, Scotland and New 
England, 1300-1800 81 (no. 150) (London, 1972) (deletions in 
original) • 

Case No. 10: Joan Schower's Case CBuckinghamshire. 1530)1 

Stokenchurch, Buckinghamshire, 1530. Joan Schower 
says she is pregnant by William Hewes and the mid­
wives examine her to see whether she is or not and 
conclude that she is not. However, Joan tells the 
midwives that she has been carnelly known by William 
and impregnated but took a medicine to bring about 
abortion. And she has had two children before for 
which lesser crime she was punished. 
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The outcome of this case is unknown. 

1. Reproduced from Before the Bawdy Court, supra note 1 (of Case 
No.9 of this Appendix 21) at 204 (no. 531). 

Case No. 11: Rector of Leaden Rothinq's Case (Essex, 1574)1 

The rector of Leaden Roding in Essex was presented at 
court because he had sexual intercourse with his 
maid, and thinking that she might be pregnant, he 
"brought her from London a roughe herbe, which he 
called saven willing her to use yt in a drincke for 
hindering the childe". The result was a premature 
baby which died not having either hair nor nayles. 

The outcome of this case is unknown. 

1. Reproduced from A.D.J. Macfarlane, The Regulation of Marital 
and Sexual Relationships in Seventeenth century England, with 
Special Reference to the County of Essex 155 n.3 (unpub. 1968 
Masters thesis, on deposit in the Essex Record Office, 
Chelmsford, England). According to Macfarlane, this abortion 
case is in an unfoliated Detection or Correction Book of the 
London Consistory Court, starting on 19 July 1574, which is 
temporarily deposited at the Public Record Office in London. 
Id. The Detection Book in question, as of 1984, is on deposit 
in the London County Record Office (Greater London Record 
Office). I believe the Detection Book can be cited as follows: 
[Greater London Record Office consistory Court of London 
Office] Act Book (Secretary of Office against Clergy and Laity 
[Detections, etc.], July 1574 - March 1575 (DL/C/615) (micro­
film X 19/55). This case is also mentioned in P. Laslett et 
aI, (eds.), Bastardy and its Comoarative History 76 (including 
n.29) (Cambridge, Mass., 1980). 

Case No. 12: Thomas Love's Case (winchester, 1534)1 

Thomas Love and his wife of Worneford [being accused 
on some entry that she was a common defamer and sower 
of discord] informed against because they collected 
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herbs for a certain woman to destroy her child; and 
the same Thomas brought the woman into Sussex; he 
appeared, and my lord told him to bring his wife and 
Juliana Bicher (his wife's mother) on the Saturday 
after Epiphany; then, he denying the article, my lord 
assigned him to purge himself three-bonded [i.e., 
through three oath-helpers] in the cathedral church 
of Winchester on the same saturday.2 

The outcome of this case is unknown. 

1. HRO (CB4, fo. 117 v) (as freely translated from the Latin by 
Professor Baker.) This case is cited in R. Houlbrooke, Church 
Courts and the People During the English Reformation 1520-1570 
78 (n.76) Oxford, England, 1979) (my source). 

2. See supra, text (of Case No.2 of this Appendix 21) 
accompanying note 2. 

Case No. 13: Thomas TyrylS Case (winchester, 15--)1 

[Beginning of entry missing]; being examined upon 
articles concerning the health of his soul he con­
fessed that he had in his service a certain Margaret 
whom he believed to be pregnant by Thomas Tyry, his 
son; but he denied that he advised her to destroy the 
child in her womb by a certain drink; he further 
answered that he never had notice that his son had 
carnal copulation with the said Margaret his servant 
before he expelled her from his house; which done, my 
lord assigned him to acknowledge his words in the 
Cathedral Church of Winchester on 11 April etc.; and 
my lord dismissed Thomas Tyrie with an oath to under­
go penance if in future he should permit bawdery in 
his house. 

1. HRO CB2, fo. 59v (This case was freely translated from the 
Latin by Professor Baker). This case is also cited in 
Houlbrooke, supra note 1 (of Case No. 12 of this Appendix 21) 
at 78 (n.76) (my initial source). 
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Case No. 14: Agnes Hobsen's Case (York, 1550?)1 

[Presented]: Agnes Hobsen of Alne administers love 
potions or apothecaries' potions of her own prepara­
tion, wherewith she destroys the foetus in the womb 
and even the mother and she has given the said 
potions to very many women. She has made expiation 
2 JUly.2 

1. Reproduced from T.R. Forbes, The Midwife and the witch 149 
(1966) (citing: The Fabric Rolls of York Minster for the 
Period Between 1362 and 1550 (Raine, 1859». 

2. See supra, text (of Case No.2 of this Appendix 21) accompany­
ing note 2. See also Eccles, supra note 10 (of Part IV) at 70. 

Case No. 15: Elizabeth Johnson v. Agnes Cutter (Durham, 1534)1 

Durham, 1534. Elizabeth Johnson against Agnes Cutter, 
for defamation, viz. that this plaintiff should give 
her daughter suche drinkes as did slee [slay] the 
childe that she was with. 

1. Reproduced from Before the Bawdy Court, supra note 1 (Case No. 
~ of this Appendix 21) at 172 (no. 427). This case is also 
reported in the Surtees society's, Depositions and Other 
Ecclesiastical Proceedings from the Courts of Durham, Extend­
ing from 1311 to the Reign of Elizabeth 49-50 (London and 
Edinburgh, 1845). See also J.A. Sharpe, Early Modern England: 
A Social History, 1550-1760 45 (1987) (in 1560 a defamation in 
Yorkshire involved an allegation that a woman "for fear she had 
been with child did drynke whi te lavendar and reave"). On 
defamation as tried in church courts in England, see Helmholz, 
supra note 42 (of Part IV) at xiv-xxx, xLv-xLvi & xLvii. 
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APPENDIX 22 

The Trial of William Pizzy and Mary Codd in suffolk 
on Saturday, August 13th 1808: Before Sir James Mansfield, 

Knt., Lord Chief Justice [of the Common Pleas]l 

FOR THE PROSECUTOR 
Counsel: 
Mr. Alderson 
Mr. Storks 
Solicitor: 
Mr. Marriott 

FOR THE PRISONERS 
Counsel: 
Sergeant Sellon * 
Mr. Frere 
Solicitor: 
Messrs. Pearson and Bunn 

* Sergaent Sellon being engaged at the Nisi Prius Bar 
could not attend till the trial was nearly finished. 

First Count 

Suffolk, to wit: The Jurors for our Lord the King 
upon their oath, present that William Pizzy ••• , 
farrier, and Mary •.• Codd ••• on the first day of 
January in the forty-sixth year (1806) of the reign 
of our sovereign Lord George III ••• , with force and 
arms, •.• feloniously, wilfully, maliciously and un­
lawfully did administer and cause to be administered 
to and taken by one Ann Cheney then and there being 
one of his said Majesty's subjects and then and there 
being quick of child a certain noxious and destruc­
tive substance with intent thereby to cause and pro­
cure the miscarriage of the said Ann Cheney against 
the form of the statute in that case made and pro­
vided, and against the peace of our said Lord the 
King, his crown and dignity. 

Second Count 

And the Jurors aforesaid, upon their oath aforesaid, 
do further present, that William Pizzy, afterwards, 
to wit, on the same day and year aforesaid, with 
force and arms, ••• feloniously •.. did administer and 
cause to be administered to, and taken by, the said 
Ann Cheney, [she] •.. being •.• then and there quick with 
child ... , a certain noxious and destructive substance 
wi th intent thereby to cause and procure the mis­
carriage of the said Ann Cheney; and that the said 
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Mary Codd before the said felony was done and com­
mitted by the said William pizzy in manner and form 
aforesaid ••• , with force and arms ••. feloniously ••• did 
excite, move, procure and abet the said William Pizzy 
the felony aforesaid in manner and form aforesaid to 
do, commit and perpetrate against the form of the 
statute in that case made and provided and against 
the peace of our said Lord the King, his crown and 
dignity. 

Third count 

And the Jurors ••• do further present that the said 
Mary Codd, ••• on the same day and year aforesaid, with 
force and arms ••• , feloniously ••• did administer to 
and cause to be administered to and taken by the said 
Ann Cheney, [she] ••• being ••• then and there quick with 
child, ••• a certain noxious and destructive substance 
wi th intent thereby to cause and procure the mis­
carriage of the said Ann Cheney; and that the said 
William pizzy before the said felony was done and 
committed by the said Mary Codd in manner and form 
aforesaid ••• , feloniously ••• did excite, move, procure 
and abet the said Mary Codd the felony aforesaid in 
manner and form aforesaid to do, commit and perpe­
trate against the form of the statute in that case 
made and provided and against the peace of our said 
Lord the King, his crown and dignity. 

The indictment being read the prisoners were ar­
raigned in the usual form and the following persons 
were sworn on the jury ••• [names of twelve jurors 
omitted] • 

Mr. Alderson [crown counsel]: My Lord and Gentlemen 
of the Jury I am extremely sorry that the opening of 
this case has fallen to my lot, but there is one 
thing I will assure you: that I will be careful to 
abstain from making any observation that may excite 
a prejudice in your minds against the unfortunate 
prisoners at the bar, but on the contrary would use 
my utmost endeavours if any such has entered your 
minds to remove it that they may have a fair trial 
unfettered by any kind of prejudice that may have 
been excited by reports circulated against them. 
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Gentlemen, I will now read to you the Act itself on 
which this indictment is framed: by [section I of] 
••• 43 George 3d (1803) it is enacted •••• ~] 

Gentlemen, there will be several things which you 
will have to decide upon. First, whether the prison­
ers or either of them did administer any deadly 
poison or any noxious substance. The second thing to 
which you will have to turn your attention [ is] 
whether these two unfortunate persons did it with an 
intent to cause or procure a miscarriage. [The third 
is whether the woman, for whom the substance or 
poison was intended, was then quick with child]. 
These are the two [three] material things which you 
will have to determine. 

Gentlemen. The first and principal evidence will be 
the woman, to whom the noxious things if they were 
administered were given, but it is my duty to tell 
you that she comes into court as an accomplice. How­
ever, though she is not a legal accomplice, [because 
she is not liable to a 43 Geo.3d abortion prosecu­
tion], [3] yet I am ready to admit to you that in point 
of moral guilt she participates with the prisoners at 
the bar. Having, gentlemen, made these observations 
I will now state to you the evidence that will be 
brought forward in support of this charge. The first 
witness that I shall procure to you is Ann Cheney, to 
whom these noxious things were administered if any 
were administered. She will tell you that she is 
about 27 years of age, that about twelve years ago 
she went to live with Mrs. Codd; she lived there up 
to the year 1805. In that year she was with child by 
some person. She continued with child till February 
1806, when she was delivered of a dead child under 
peculiar circumstances. When she was pregnant she 
communicated the matter to Mrs. Codd, who notwith­
standing she was fully acquainted with it continued 
to let her live with her as usual. When she had 
acquainted her mistress you will have in evidence the 
reply that Mrs. Codd made to it; that if she would 
take what she would give her she could order it 
better than letting anybody know of it. Cheney knew 
likewise the other prisoner at the bar, Pizzy. He is 
a respectable farrier at Mendlesham and is a man of 
great repute in his profession as a farrier and 
cow-leech, and he sometimes prescribed medicines for 
other animals besides horses. Cheney will tell you 
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that she had applied to this man for some medicine, 
not because she was with child, but because she was 
in bad health. When she told her mistress of her 
situation, her mistress mentioned Pizzy to her and 
some short time after he called at Mrs. Codd's house 
and Cheney saw him. She then told this Mr. Pizzy 
what her situation was. He gave her some medicines 
and expressly told her that they were for the purpose 
of making her miscarry. This was a confession out of 
the man's own mouth. 

Now, gentlemen: From this period she continued to 
take these medicines given by this man, but she will 
tell you that she likewise took some from Mrs. Codd. 
There again, you will bear in mind after you have 
heard her evidence that her mistress knew her situ­
ation, and if you give credit to her words the charge 
will be fully proved against the other unfortunate 
prisoner at the bar, for she will tell you that Mrs. 
Codd, knowing her situation, and these circumstances 
which I have mentioned, did give her medicine to take 
for the purpose of causing her to miscarry. If you 
believe this witness there is complete evidence 
against the unfortunate woman at the bar. The wit­
ness will tell you that she continued to take these 
medicines till within a few days of her being deliv­
ered. She will tell you that they were sometimes 
black and yellow preparations, but they occasioned 
pain within and pain in her back, and that a few days 
after she had taken these medicines he [Pizzy] came 
to enquire of her and asked her if she had not mis­
carried, and some time after that on making the same 
enquiry he said: "You must have the strength of a 
horse not to have miscarried yet", and he continued 
his visits to her till she was brought to bed of a 
dead child. A few days before this, he called to 
inquire whether the medicine had occasioned a miscar­
riage, and he said: "If these do not do, I must try 
some other method". You will take notice that Mrs. 
Codd was present and heard all this, and knew what he 
meant and the girl went upstairs with Pizzy. He laid 
her down on her back on the floor and covered her 
face with a coat .•.• [Here, the counsel for the pris­
oner objected to Mr. Alderson's stating this circum­
stance as not being relevant to the administration of 
the medicines which alone constitutes the capital 
crime. The objection was overruled on the ground that 
it would be relevant to prove the necessary intent]. 
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Mr. Alderson then went on: One principal thing for 
you to consider is the intent. I am not going to 
state to you any new circumstance of felony, but what 
I am telling you is to prove with what intent these 
medicines were given. I have stated to you that this 
man pizzy and this woman had for a long time given 
medicines to Cheney, and it is evident for what pur­
pose they were given. The witness will tell you that 
he said: "Oh! If I cannot procure a miscarriage by 
these things I must take some other method." This is 
a proof of the intent. It is for that reason I am 
going to state these facts. He desired her to go up­
stairs with him. This was in the presence of Mrs. 
Codd. He laid her down on the floor on her back, and 
covered her face with a coat. She will tell you that 
she felt some cold substance in her body, that it 
felt like cold iron and that it gave her very great 
pain, and afterwards there was an effusion of blood. 
She will tell you that at this time she found the 
child quick within her. After this he went away. 
This was about ten days before she was delivered. 
The day before she was delivered he came again, and 
found to his great surprise that what he had done had 
not had the effect of producing a miscarriage. He 
then said: "I must try another method", this woman, 
Mrs. Codd, being at the same time present. He told 
her to go upstairs again. He then followed her 
upstairs. She at the time felt the child alive 
within her. He laid her down as before, pulled off 
his coat and stripped his arm bare. He then put his 
hands half way into her body and continued it for 
some time and gave her very great pain. This he 
repeated once or twice. When she got up there was an 
effusion of blood as before. From that time she was 
not sensible that the child stirred in her womb. The 
next day she was delivered of a dead child. She 
still resided under the roof of Mrs. Coddls house, 
she knowing the medicines that were administered and 
these horrid transactions. 

The very next day ••. Ann Harvey, a niece of Mrs. Codd, 
came to her house. She had been accustomed to see 
Ann Cheney when she came thither, but did not see her 
that time. She knew, I suppose, the state she was 
in, and soon after she heard her scream out very 
much. She told her relation of the circumstance, and 
said she thought she was delivered. Though she was 
told of it, she did not go up, but Ann Harvey went 
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up. When she opened the door she saw Cheney lying on 
the bed, and the child was lying across her. She was 
terribly shocked and went down and told Mrs. Codd of 
it and asked her to go upstairs to her, but for some 
reason or other Mrs. Codd did not chuse [choose] to 
go up till an hour and a half after. She then carried 
up a box made of pasteboard and made use of it for a 
coffin. After the infant was put into it, it was 
given out of a window to the reputed father for him 
to take and carry away in order to bury it privately 
that it might not be known. I trust it will not rest 
entirely on the evidence of Cheney, as she was in a 
moral sense an accomplice, and I am perfectly aware 
that they may endeavour to bring some evidence to 
invalidate what she may say, but I think that the 
evidence which will be produced will be such as to 
leave no doubt on your minds of the guilt of the 
unfortunate prisoners of the bar. 

I shall next call this Ann Harvey. I shall state to 
you only that part of her evidence which goes to 
corroborate the testimony of Ann Cheney. This witness 
Ann Harvey will tell you she asked Cheney how she 
did, that she saw the medicines that were given to 
her by Pizzy and Mrs. Codd, and the girl will tell 
you what these medicines were. 

Another witness that I shall call is a Mr. Jeffrey, 
the reputed father of this child. He will tell you 
these circumstances: ••• that he went to Mrs. Codd's 
house, that Mrs. Codd said: "What a pretty job you 
have done, what will your wife say to this business, 
and what will be done with the girl." Then he went 
away, but soon after he came thither again, and Mrs. 
Codd introduced the same subject again. After con­
versing some time, she said it may be better for you 
than you suspect, and he will likewise tell you that 
he was sent by Mrs. Codd to izz [Pizzy] for medi­
cines, and that Mrs. Codd desired him to tell Pizzy 
that the heifer was doing sadly - that he would know 
what she meant. 

But Gentlemen, over and above this, a most material 
evidence is that of Mrs. Arnold. She will tell you 
that when Pizzy was apprehended, and was carried be­
fore the Magistrates who were sitting at the House of 
Industry, this woman, who is Matron of ~he house, had 
some conversation with him on the subj ect. Mrs. 
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Arnold seemed to be acquainted with what was reported 
to have been done by the prisoner. She will tell you 
that after having some conversation with Pizzy he 
swore it was very bad for the person at whose in­
stance he had done this, to swear against him. Mrs. 
Arnold replied: lilt matters not at whose request you 
do it, for it was a bad thing for you to do". He 
said: "I know that, and I suppose I shall - putting 
his hand up to his neck". [Y]ou will infer from the 
evidence what he meant by it. with regard to Mrs. 
Codd, there are other circumstances that may perhaps 
be worthy of your attention and guide you in forming 
your opinion respecting her. It will appear by the 
evidence that for some reason or other she seemed 
desirous to keep this thing a secret, and she in­
sisted upon it for some time that Cheney was not with 
child and you will hear that Mrs. Codd said to a per­
son that she thought the girl was going to groan [?] 
and after that Mrs. Codd denied again that she was 
with child. The only circumstance that I will 
trouble you with stating is the evidence of the girl 
herself who will tell you that she was brought to bed 
and that she believes she had not gone her full time 
when she was delivered and the manner in which the 
child was buried. After all this she continued this 
unfortunate girl to live at her house to this present 
year, that is, till this discovery (which came to 
light by some family quarrels) took place, and then 
for the first time she thought proper to dismiss her 
from her service. When she let the girl go she gave 
her a 2-pound note and desired her to get out of the 
way, for if she was taken it would be bad for them 
both. There is one circumstance that I ought to 
state to you: that Pizzy did say to some person that 
he thought he should be hanged. You will hear the 
evidence, and you will have the direction of the 
learned Judge on the bench •••• 

Evidence by:­
Ann Cheney: 

Mr. Creed: 

Ann Harvey: 

Jeremiah Jeffrey: 

Examined by Mr. Storks. 
Cross-examined by Mr. Frere. 
Re-examined by Mr. Storks. 
Examined by Mr. Alderson. 
Cross-examined by Mr. Frere. 
Examined by Mr. Storks. 
Cross-examined by Mr. Frere. 
Examined by Mr. Alderson. 
Cross-examined by Mr. Frere. 
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Elizabeth Paxman: Examined by Mr. Storks. 
Cross-examined by Mr. Frere. 

Susan Arnold: Examined by Mr. Alderson. 
Cross-examined by Mr. Frere. 

Henry Cheney (Brother of Ann Cheney): 
Examined by Mr. Storks. 

William Paxman: Examined by Mr. Alderson. 

Mr. Alderson, in his examination of Mr. Creed, said 
"You are a surgeon and a midwife. After what period 
of gestation is a woman supposed quick with child?" 
He replied: "In about eighteen weeks - sometimes 
fourteen and sometimes it is twenty weeks, but mostly 
eighteen". Mr. Alderson said: "Then, after twenty 
weeks she would be sensible of the child moving". He 
replied: "Yes, in general about eighteen weeks". 

Ann Cheney and Ann Harvey called again. FROM THE 
JUDGE TO CHENEY:- Mind what I say to you. You told 
the Court that in conversation with Ann Harvey you 
told her that you was sick of taking pills, that they 
did you no good and that you said [sic: and that 
Harvey said to you:] "Why don't you ask Pizzy to 
take it away?". 
CHENEY: "Yes, I did." 
JUDGE: "This Ann Harvey denies." 
HARVEY: "Yes, I do. I never said such a thing." 
CHENEY: "You said: 'Why don't you ask him to take 

it away?'" 
HARVEY: "I can positively swear I never said such 

words." 
CHENEY: "Oh, Harvey, how can you say so? Don't you 

recollect that we were in the necessary 
when you spoke to me?" 

HARVEY: "I never said any such thing." 
JUDGE TO CHENEY: "You said that you continued to 

take pills, and that you felt the child 
move within you during that time." 
"Yes." 

FROM THE JUDGE TO CHENEY: "But you said that you 
felt it only three days before he used his 
hand, and at another time it was a fort­
night before. Which do you mean?" 

She replied: "I felt it move about three days before 
he served me so." 

JUDGE: "Did you feel it frequently before that 
time?" 

She replied: "I felt it almost every day." 
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JUDGE: 

CHENEY: 

"Are you sure you continued to take the 
pills after you felt the child move within 
you?" 
"I used to take them every day till I was 
miscarried." 

FOR THE PRISONERS. Nathaniel Woolnough: Examined by 
Mr. Frere. Cross-examined by Mr. Alderson. To the 
prisoner's character: Rev. Mr. Chilton, Rev. Mr. 
simpson, Mr. simpson Senior, Jeremiah White, Mr. 
Edwards, Mr. Edwards of Brockford, Examined by Mr. 
Frere. 

THE EVIDENCE BEING CLOSED, HIS LORDSHIP SUMMED IT UP 
IN THE FOLLOWING ADDRESS TO THE JURY: 
This is an indictment against the prisoners at the 
bar ••• for administering or causing to be administered 
some drugs to Ann Cheney in order to procure a mis­
carriage. Though both the prisoners are charged in 
the same manner in the indictment, the case may be 
very different with regard to each, and you are to 
decide whether either of them be guilty, or whether 
both are so. Before this act, the offence did not 
amount to a capital crime, but if a child was alive 
in the womb and it could be proved to be so and it 
was killed in the womb, it would be murder in the 
woman that took the medicines that produced this 
effect. [Note: unless the judge's remarks here were 
misreported, the judge contradicted himself, for 
murder was a capital crime at common law. Also, 
since Cheney's child was born dead, Pizzy was not 
liable to being prosecuted for common law murder. 4 

The judge, as will be seen, repeated this dictum.] 
[B]ut it was very difficult to prove that the child 
was alive and that it was killed by the medicine. It 
was, [therefore], thought proper to make this Act of 
Parliament. 

The Act is this ••. [T]o constitute this offence it is 
necessary that the person should either administer 
and give the medicines or cause them to be adminis­
tered with an intent to procure a miscarriage; with­
out which intent the person who gives them cannot be 
guilty .•.• You will apply these observations as they 
affect the prisoners at the bar. As to one of the 
prisoners, Pizzy, if you are convinced of the truth 
of one of the evidences [that] he is the person who 
made up and administered the medicines, for whether 
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he put them himself into the girl's hand or delivered 
them to Mrs. Codd, in either case he would be the 
person who administered them. with respect to the 
other prisoner there is a difference. She did not 
compose the medicines, but she might be conversant 
with them, and might know the intent of them. It 
will be important to consider whether the girl took 
these medicines by her directions. wi th that consid­
eration in view, you will attend the evidence as far 
as it affects her, that is, whether the girl acted 
under her influence or whether she took them without 
any interposi tion of her mistress. The material 
witness is Ann Cheney. She appears under particular 
circumstances, for she, by her own account, took for 
a long time medicines in order to produce a miscar­
riage. If she took these medicines while the child 
was alive within her, and it could be proved that it 
was so, and that the child was killed within her, she 
would be guilty of murder, but some allowance is to 
be made for an unfortunate girl like her - disorder 
coming on her, and the shame that attends a young 
woman in such a situation, in some degree extenuate 
the improper and dangerous steps she took to conceal 
her crime. She tells you she lived with Mrs. Codd 
and that she was delivered of her child in the month 
of February 1806. She told her mistress's father 
that she was with child and that afterwards her mis­
tress told her of it. In conversation with Mrs. 
Codd, Mrs. Codd said to her: "If you will take the 
medicines I will provide for you, I will order things 
better than letting anybody know of it". This is 
what the girl says, and this may be an excuse for her 
who did not object to taking these medicines. She 
says she saw Pizzy, who gave her, or her mistress 
gave her, a box of pills. She told him they gave her 
great pain in the back and inside. He said he 
thought they would have made her miscarry. He used 
to call to enquire of her what effect the medicines 
had on her, and whether they made her miscarry. He 
saw her nine or ten days before she was delivered. 
She did not leave off taking the pills till within a 
few days of her delivery. When he came again, he 
asked her whether the stuff he had given to throw up 
into her body when Mrs. Codd was present and that she 
(the girl) went upstairs with them and that [when] 
she laid down on the floor he put something cold into 
her body for about half an hour, that it gave her no 
pain but some blood came from her. He came a few 
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days after and asked her whether she had miscarried. 
She said to him: "Can't you take it away?". He 
said, "Can you bear my hand?". She said she thought 
she could, went upstairs with him and he put his hand 
in three times which caused her great pain. She 
desired him to call her mistress. She said he did 
not serve her any more, that she never after that 
felt the child move within her. The next day she was 
deliv-ered. She tells you that it neither cried nor 
stirred. The child was buried on the Wednesday. She 
thinks she wanted six or seven weeks of her time. 

She never was connected with any man besides Jeffrey, 
that Pizzy had given her something to take before she 
was with child. She began to take the stuff seven­
teen weeks before she was delivered. She is positive 
that she felt the child two or three days before he 
used his hand. That when Ann Harvey came to her she 
told her that she had taken the pills till she was 
sick of them, and that Ann Harvey said: "Why don't 
you get him to take it away?". She told Jeffrey that 
she was with child, but never told him that she had 
taken anything, and that she would never say her mis­
tress was innocent. She told Sherman that she was 
forced to run away, that Mrs. Codd told her that she 
had better go to Brundish, that her mistress gave her 
a one-pound note. Mrs. Codd said that if they 
catched her she would be hanged. It would be worse 
for both of them. She continued to take the pills 
till within a few days of her delivery. You will 
observe her evidence that she positively swears that 
she did tell Ann Harvey that she was quite sick of 
taking the pills, and that Ann Harvey said to her: 
"Why don't you ask him to take it away?", and that 
she never said to Woolnough that her mistress was 
innocent. The only thing in her evidence that 
affects Mrs. Codd is when she says her mistress told 
her if she would take the medicines she would order 
things better. 

This is the evidence from which you are to form your 
judgment. It is evident that the girl did take medi­
cines to produce a miscarriage, and that the effect 
produced either by the medicines or the operations is 
not in doubt. The prisoners are the persons suspect­
ed and you will consider [whether ?] this story of 
the girl's be wholly an invention of her own. If it 
be, then pizzy cannot be guilty; but if you believe 
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the evidence of the girl [, then?] there is no doubt 
but that they were administered by Pizzy, and that he 
administered the medicines for the purpose of produc­
ing a miscarriage, for if you believe the girl after 
the medicines failed of the effect intended, he tried 
those operations she told you of. 

If you don't credit the girl you will acquit both the 
prisoners, but if you believe the girl you are to 
consider whether one or both of them be guilty. 

with respect to Mrs. Codd, there are only three or 
four circumstances that tend to bring this charge 
home to her, and the girl, after the conversation 
with Harvey, said that she herself asked him if he 
could take it away. Hence it is clear the girl 
wanted no advice from her mistress to adopt any means 
to procure a miscarriage. The crime imputed to the 
mistress is that she administered medicines, or 
caused them to be so administered and assisted this 
pizzy in administering them to the girl, and that the 
latter took these medicines under her mistress's in­
fluence. In that case, the mistress is guilty, but 
if the girl took these things of her own accord, even 
though Mrs. Codd knew of it, and though she is highly 
reprehensible, she cannot be guilty of this capital 
offence, but if the girl took them by the persuasion 
and under the influence of her mistress, then Mrs. 
Codd is guilty. 

However, by the evidence the girl gave, it appears 
she took these things of her own accord and wanted 
no person to influence her. You will take these 
things into your consideration and by your verdict 
say whether both the prisoners are guilty or not, or 
only one of them. 

THE JURY RETIRED FOR ABOUT TWENTY MINUTES AND AC­
QUITTED BOTH PRISONERS EXPRESSING THEMSELVES NOT 
FULLY SATISFIED WITH THE SUFFICIENCY OF THE EVIDENCE 
TO CONVICT. 

1. As abstracted from the Ipswich Record Office's copy of The 
Remarkable Trial at Large of William Pizzy and Mary Codd at the 
Assizes Holden at Bury st. Edmunds on Thursday August 11th 1808 
for Feloniously Administering a certain Noxious and Destructive 
Substance to Ann Cheney with Intent to Produce a Miscarriage. 
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with an Appendix containing Several Depositions Made Before the 
Magistrates Previous to Their Commitment: Taken in Shorthand by 
William Norcutt. (Printed and sold by J. Bransby, Ipswich, 
1808). Pizzy and Codd is discussed in 3 Paris and Fonblanque, 
Medical Jurisprudence 91 n.g (1823) (my initial source). 

2. See supra, Statute No.1 (of Appendix 1). 

3. See supra, the commentary to pase No.2 (of Appendix 17); Smith 
& Hogan, supra note 143 (of ?art II); and supra text (of Part 
II) accompanying notes 143-148. For an explanation as to the 
probable reason why Ann Cheney was not prosecuted on a common 
law charge of deliberated abortion, ~ id.; and supra, text 
(of Case No.1 of Appendix 15) accompanying note 9. 

4. See supra text (of Part IV) accompanying notes 29-34, as well 
as those notes themselves. 
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APPENDIX 23 

Case No.1: Elizabeth Searle's Case (Somerset, 1658) 
A Bastardy proceeding1 

Info. of Eliz. Searle before JP: her master, William 
Gunnam, had the knowledge of her on Bridgwater Lent 
Fair day and also about a week later; and he is 
father of the child conceived in her body; and when 
she told him, he 'did advise and presse her to take 
beares foote and saven boyled and drinke it in milke 
and likewise hay mayden chopt and boyled in beare and 
drinke it to distroy the child ••• and did likwise buye 
raisons of the sun for her to eate after, in regarde 
the sayd drink was very stronge; but she refused to 
do it; and he threatened to kill her, and attempted 
it with a 'spard' and later a hatchet. 

1. Somerset Record Office (Somerset) Q/S 96 (1 Nov. 1658). Refer­
ence supplied by Professor Baker. This case also appears in 38 
Somerset Rec. Soc., Quarter Sessions Records for the County of 
Somerset Vol. III. Commonwealth: 1646-1660 353 (no. 22) (1912) 
(my initial source); and in Quaife, surpa note 10 (of Part IV) 
at 118 & 258 n.47. 

Case No.2: Elizabeth Frances Case (England, 1556): 
A Non-Abortion-Re1ated witchcraft prosecution1 

From a Deposition 

Item, when •.• [her husband] Andrew was dead she 
[Elizabeth Fraunces] .•• , [suspecting] her selfe with 
childe, willed Sathan, [her cat familiar, who was an 
agent of the devil], to destroy it, and he had her 
take a certayne herbe and drinke it, whych she did, 
and destroyed the child forthwyth. 

1. Reproduced from Ewen, supra note 1 (of Case No.5 of Appendix 
13) at 318. This case is also mentioned in Laslet, supra note 
10 (of Part IV) at 77. 
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1. 

Case No.3: The Matter of John Banson (Essex, 1609)1 

Frances Barker [aka., Lacey of Black Notley] ••• saith 
that about three weeks before Michaelmas last, being 
great with child by John Banson of Widdington, 
tailor, she was conveyed from Widdington to ••• st • 
Neots where ••• she was brought in bed of a boy, and 
the next day the child was baptized ••• [and died that] 
night. And further saith that [when] ••• Banson ••• came 
to her ••• she [told him that] she was great with child 
by him ••• , [to which he replied] that if he had known 
that he would have taken such order with her that she 
would never have come unto that, and therewithal gave 
her a pinch upon her belly after which she was never 
well until she was brought in bed which was seven 
weeks before her time. 

I was unable to determine the nature of the case (e.g., a 
homicide investigation, or a fornication or bastardy investiga­

tion) for which this examination or deposition was taken. 

(Chelmsford) E.R.O., QSR/187/53 
(1603-1640), p. 281 (no. 187/53). 

(E.R.O., Cal. OSR. Vol. 18 
See ide at 187/52 (p. 280). 

Case No.4: Margaret Royden v. John BOWry (Cheshire, 1667): 
An Action in an Ecclesiastical Court 
to Enforce a Contract of Matrimonyl 

[Deposition of Frances Appleton, mother of Thomas and 
Anne Appleton]: •.• says that after ••• [Margaret was] 
suspected by some women in the town to be with child, 
but before it was publicly known, she came several 
times to deponent's garden and other gardens in the 
town to look for some herbs which she wanted, pre­
tending that she had a pain in her belly, and was 
troubled with wind,2 and she did get lurkydish 
[Cheshire dialect word for pennyroyal, menthe 
pulegium, a species of mint meant for medicinal pur­
poses] in this deponent's garden and germander [a 
herb which, if ingested by a pregnant mare, was then 
believed to cause the mare to cast out her foal] at 
dep's bro.in law's garden, both [of] which women do 
account to be very dangerous for a woman to take that 
is with child; but 'V,'hat she did with it, this dept. 
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knoweth not ••• ; her da. in law told plf. to have a 
care how she took such things, to whom the sd. 
Margaret answered: "Why should she take more care 
than other young women in the town did •••• " 

[Deposition of Ellenor Appleton, wife of Thomas 
Appleton: ••• [Margaret Royden] told this dept. that 
she took ••• [lurky-dish and germander] in posset 
dri[nk] for a disease that troubled other young 
women ••• 

[Deposition of Anne Appleton]: says ••• she ••• 
asked ••• [Margaret Royden] what she would do with ••• 
[the germander] and [Margaret], winking at the depon­
ent because Robert Dod was by, answered it was to 
bring down her flowers [i. e. , to make her 
menstruate] •••. 

1. EDC 5/1667/13 (Cheshire Record Office). Abstracted depositions 
supplied by Professor Baker. The depositions abstracted here 
were from the defendant's side. The depositions on the plain­
tiff's side related that defendant gave the plaintiff savin to 
destroy the child in her womb. Plaintiff stated that she re­
fused to use the savin. 

2. See supra, text accompanying note 2 (of Case No.2 of Appendix 
16), as well as that note itself. 

Case No.5: R v. Richard Skeete and Lidia Downes (Essex, 1638): 
Charged and convicted on Four Counts of Murder l 

Examin. taken 12 Nov. 1638 before the mayor and one 
J.P. Lidia Downes age 24: abt. 6 or 7 yrs ago her 
bro-in-law Wm. Hardye (now dead) came to Ric. Skeete 
and told him "in what condition shee this examinant 
was" and that she was to go to Chelmsford to a woman 
there for cure; and Skeete told WH. that it was in 
vain, for the woman cd. not cure her, but if WH. 
would bring LD. to him he wd. cure her for 20s. WH. 
said she cd. not come, and so Skeete sent her (via 
WH.) a paper with crosses to hang round her neck that 
night and the next day it was to be burned (she to be 
held over it); and this was done; and then she might 
come to him without danger; and then she came to 
Skeete with her brother about 2 p.m. and that night 
(after Skeete caused her to take an oath not to re­
veal her secrets) Skeete let her blood; but she bled 
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a little and because, she was so frightened with what 
she then saw and heard (for that night Skeete crossed 
papers and burned them and cut off some hair from her 
head and burned it, and Skeete told her to say some 
words she did not understand, and after a great noise 
and tempest of wind the candle and fire went out, and 
there appeared something in the likeness of a man 
which she thought was the devil or some evil 
spirit) ••• , she rose up to wake her brother, who was 
asleep on Skeete's bed, but Skeete beat her down and 
said "Cannot you sit still and be quiet?" and carried 
her into the yard, where she fell down with fear, and 
Skeete left her and went back to awaken her brother 
and those that were in his house and sent them away, 
and then Skeete threw her on his bed and had carnal 
knowledge of her, and afterwards gave her physic and 
sent her hom. And the Saturday following she came 
with her bro. to Skeete's house, where he gave her a 
2nd. oath of secrecy, and let her blood, and took her 
blood and burned it with pins and needles, and after 
that had carnal knowledge and kept her in his house 
till Monday (and had use of her body several times); 
and afterwards she had a child by one Tunbridge. 
After she was pregnant again and was warned to appear 
in the spiritual court, and Skeete sent for her and 
took her and her mother out to supper, and the next 
Saturday she lay with Skeete all night and he had use 
&c. and soon after she proved with child and upon the 
quickening she told Skeete, and he bade her take 
savin, which she did, but it did no good; and about 
6 weeks after she was quick Skeete told her to take 
some physic, but it did not prevail; and then she 
told Skeete she wd. never come to shame again, and 
thereupon took ratsbane (unbeknown to Skeete) and 
after she had taken it, being fearful of death, she 
told Skeete and he gave her "sallett oyle and the 
carnell of hasell nutts" which expelled the poison, 
"but yet the child was not killed wi thin her" but she 
was delivered of a child born alive, and only Skeete 
and one Coker's maid were about at the time; and the 
maid asked what to do with the child, and the 
examinant sd. she was not so hard hearted as to make 
it away, but the maid said "Tush, it is not the first 
that she had made away"; and they wrapped the child 
in examt's. apron and (as she thinks) put it into the 
ground in Coker's yard. And afterwards she was with 
child by Skeete and was delivered at Skeete's house, 
and Skeete gave the child something on a spoon which 
he told her was water and sugar, but presently the 
child swelled and died; and Skeete and another took 

751 



it away. And while she was with child Skeete often 
tried to destroy it within her by physic. Skeete gave 
her poison and told her to poison his wife, and he 
wd. marry her, but she wd. not do it. She eloped 
with him for 6 days, but then became afraid that he 
wd. make away with her, and they came back. After 
Skeete's wife died, he told examt. he had given her 
a draught that was the last she drank. And he in­
vited examt. to burial, and sd. he wd. marry her. 

Ric. Skeete, age 50 or thereabouts, admits having 
carnal knowl. of Lidia D. but everything else she 
[sic: he] says is untrue. 

Lidia Downes, examined again on 7 Dec. 1638, con­
fesses that about 3 yrs. ago she was with child (but 
whether by Skeete or Richard Briant she knows not) 
and as the 3 of them were passing Crankes' house (who 
was later executed for felony) she fell in labour, 
and she was delivered of a female child in Crankes' 
house; and Skeete sd. he wd. make away wi th the 
child, and she sd. she wd. not consent to have it 
murdered, and Skeete sd. that if she did not she wd. 
not go home again to tell tales; and Skeete put the 
child's hand in its mouth and strangled it; Briant 
consented and promised never to reveal it; and the 
next day S & B showed her the place where they had 
buried the child. And she confesses that on an 
earlier occasion she was with child by Skeete and on 
the way to London at an alehouse she was delivered of 
a child, which lived 4 days and then died and was 
buried in the churchyard; and she stayed in the ale­
house a fortnight, and Skeete told the folks she was 
his wife; she did not see Briant again till 28 Nov. 
1638, when he came to her and she agreed to go away 
with him, which she did not intend to do but was 
desirous that he might be taken. When Keeler's wife 
lay sick and wanted some wine with sugar, Skeete put 
some white powder into the wine; and he wd. not let 
examt. drink it; and examt. saw white floating on top 
etc. and the wife died within an hour of drinking it; 
and after he washed the glass, a cat lapped some of 
the water he washed it in and lost some of its hair; 
and after Skeete told examt. he had been afraid of 
Mrs. Keeler but had given her mercury and she would 
tell no tales. 

Elizabeth Coker heard Skeete say that when his old 
wife was dead he wd. marry Lidia. 
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•••• [3 more pages of other depositions, adding 
little] 

1. The four murder indictments can be cited as E. R. o. (Chelms­
ford), T/A 465/27, pp. 14, 15, 22, 23: (i) murder of Mary his 
wife by poison: Lidia accessory: Guilty: (ii) murder of Anne 
Keeler by poison: Lidia accessory: Guilty: (iii) murder of an 
illegitimate child of the body of Lidia D., by poison, immed. 
after birth: Lidia acc.: Guilty: (iv) murder of male child 
after birth: Lidia acc.: Guilty. References supplied by 
Professor Baker. This case is also mentioned in Laslett, supra 
note 10 (of Part IV) at 76. 

Case No.6: Thomas Andrewe's Case (Somerset, 1620)1 
Report by JPs Entitled "Perticuler Instances of the 

Leude Liffe of Thomas Andrewes of Winscombe" 

Evidence was taken at Ilchester sessions 1618 that he had 
one or more bastards by his wife's sister, and had 
attempted the honesty of another sister: and was bound to 
good behavior, his punishment being deferred for further 
consideration: since then he laid a plaster to the navel 
of Sara Williams to bring down the child before his time 
to have destroyed it: he has been sentenced for incest in 
bishop's court, appealed to Court of Arches, and now to 
the Delegates: he boasted how many women he had abused to 
the sum of four score: reviled the vicar's daughter, call­
ing her "priest bastard, filthy toad" etc.: went absent 
without leave from muster: suspected of living with his 
maid, who has a child by him, and confessed it and sd. he 
had promised to marry her: escaped from arrest by the 
officers (who had a JP's warrant), which is a breach of 
his good behaviour. 

1. Somerset County Record Office (Somerset), Q/S 37 (1620). 
Reference supplied by Professor Baker. This case is cited also 
in Quaife, supra note 10 (of Part IV) at 118 & 258 n.47 (my 
initial source). 

Case No.7: John Cadets Case (Somerset, 1609)1 
Report by two Jpg 

John Cade, a married man, is father of 3 bastards: he 
confessed it, and had royal pardon in 1604 to avoid 
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whipping; proved by the oath of 3 others, and that he 
promised to marry the girl "to have his luste"; he 
promised in writing to pay the girl 5 Ii. a year dur­
ing the child's life for nursing; when she was with 
child he took her to his house and sent her away till 
sh~ was delivered, all at his costs; he bound himself 
in 10 Ii. to discharge her of her penance [in the 
church court]; within a fortnight of [i.e., before] 
her delivery "he brought her a boxe of powder and 
woulde have had her to have used the same". Sim. 
evidence as to others. 

They recommend in view of his "filthie lyfe and his 
audacious boldenes herein" that he should be whipped; 
should find sureties to perform his promises to keep 
the first 2 bastards; should be rated at 12d. a week 
at least for the 3rd. 

1. Somerset County Record Office (Somerset), Q/S 6 (19 April 
1609). Reference supplied by Professor Baker. This case is 
cited also in Quaife, supra note 10 (of Part IV) at 118 & 258 
n.46 (my initial source). 

Case No.8: Elizabeth Perfect v. Thomas Rudd10cke (Somerset, 1649)1 
A Bastardy proceeding, or Perhaps 
An Action on a Marriage Contract 

Info. of John Batt: in his presence Eliz. P. asked 
TR when he wd. marry her, and he sd. he had not 
promised etc. 

Info. of Eliz. Perfect: Thos. promised to marry her 
upon the words of Malachi 2.15, and lay with her; 
when she thought she was with child Thos. promised 
her money to go away until it was more certain; and 
desired her to be let blood and to take some herbs 
"as may be very convenient to distroy the child that 
was conceived within her"; to which she assented; and 
because this lately destroyed a sister of Thos's, she 
sd.: "Why then, by this I see that you would willing­
ly have me to be destroyed too", and Thos. said, "No, 
it wilbe noe way prejudiciall to you, it will but 
onely destroy the child". 

1. Somerset County Record Office (Somerset), Q/S 81 (28 May 1649). 
Reference supplied by Professor Baker. This case appears also 
in Quaife, supra note 10 (of Part IV) at 118 & 258 n.7 (my 
initial source). 
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Case No.9: Elizabeth Westlake's Case (Somerset, 1654/55)1 
A Bastardy Proceeding(?) 

Info. of Anne Burde before JP: early one morning she 
found George witherly, a mariner, in bed with Eliz. 
Westlake her kinswoman, who is since discovered to be 
with child and has charged GW; but she does not know 
whether GW then had the knowledge of her body; but GW 
persuaded the informant "to buy something at the 
apothecaries and give it to Eliz. to destroy her con­
ception", which she refused; and then he promised her 
20 lie if she wd. marry Wm Hawkins, a Bristol black­
smith, which she did, and 5 lie paid. 

Info. of Geo. witherly: denies the charges. 

Info. of Eliz. Hawkins: confesses she is great with 
child; by Geo. W., who persuaded her "to take some­
thing to make away her child within her", which she 
refused; and she has since married WH, to whom GW 
promised 20 lie with her. 

1. Somerset County Record Office (Somerset), Q/S 90 (3 Jan. 
1654/55). Reference supplied by Professor Baker. This case 
appears also in Quaife, surpa note 10 (of Part IV) at 118 & 258 
n.46 (my initial source). 

Case No. 10: Thomazines Lockyer's Case (Somerset, 1657)1 

Info. of John Owen before JP: Thomazine Lockyer 'did 
usually drinke rew and other medecines to rid 
herselfe from being with childe' and confessed she 
had been in that condition several times; about a 
fortnight ago she lay in bed with Roger Farmer. 

1. Somerset County Record Office (Somerset), Q/S 95 (7 Aug. 1657). 
Reference supplied by Professor Baker. This case appears also 
in Quaife, supra note 10 (of Part IV) at 118 & 258 n.47 (my 
initial source). 

Case No. 11: Mary Hooper's Case (Somerset, 1654)1 
A Bastardy Proceeding(?) 

Info. of Mary Hooper before JP: she told her master 
she was with child, whereupon he promised to give her 
20s. to destroy the child. 
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1. Somerset County Record Office (Somerset), Q/S 90 (3 Nov. 1654). 
Reference supplied by Professor Baker. This case appears also 
in Quaife, supra note 10 (of Part IV) at 118 & 258 n.46 (my 
initial source). 

Case No. 12: Mary Fisher's Case (1658/59)1 
A Bastardy Proceeding 

Examination of Mary Fisher before JP: Thomas Bayley 
gent. had carnal knowledge of her body twice, and she 
is with child by him; he told her if she was with 
child he "could give her something that should drive 
it away againe, or wordes to that effect". 

1. Somerset County Record Office (Somerset), Q/S 98 (15 Jan. 
1658/59). Reference supplied by Professor Baker. This case 
appears also in Quaife, supra note 10 (of Part IV) at 118 & 258 
n.47 (my initial source). 

Case No. 13: Susan Adams Case (Wiltshire, 1628)1 
A Church Court Fornication Proceeding 

Before the dean of Salisbury at Hungerford, 7 
June 1628. Ex officio suit against Susan Adams. This 
is her confession on oath. She entered into service 
wi th Anthony Young, whose son Edward, pretending love 
and promising marriage, "procured her to yield to his 
desire". He is the father of her child. Edward's 
mother tried to persuade her to go away with 115. 
Edward's father "often told her that she might have 
taken some thinge to have freed her selfe if she had 
done yt in tyme, as many others doe", but she would 
not. She left the Young household, and Edward also 
went away, taking a keepsake from her. No other man 
had had carnal knowledge of her. 

1. wiltshire Record Office, D5/28/28. Abstracted reference 
supplied by Professor Baker. This case is cited also in 
Ingram, supra note 10 (of Part IV) at 159 n. 126 (D/Pres. 
1628/25) (my initial source). 
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1. 

Case No. 14: Audrey Turner's Case (Wiltshire. 16--)1 
A Church Court Fornication Proceeding 

Ex officio proceedings against audrey ('Adrye ' ) 
Turner (qu. date). Deposition of Elizabeth Gilson of 
Hindon, Wilte, widow, aged about 80: about two years 
since there was a rumour that Audrey was with child 
before she was married; and later she complained 
toemmander[?] taken in drinck or porrage, it did help 
my belly", quoth the said Adry clapping her hand upon 
her belly, "Looke my belly is slack nowe". 

Wilshire Record Office, 01/42/36, 
reference supplied by Professor Baker. 
in Ingram, supra note 10 (of Part IV) 
fol. 142) (my initial source). 

fOe 142. Abstracted 
This case is cited also 

at 159 n. 126 (B/OB 36, 

Case No. 15: Anne Phillimore's Case (Wiltshire. 1614)1 
A Bastardy proceeding 

The examination of Anne. Phillimore of Grytten­
ham in the said countie, spinster, taken uppon oath 
the xviij th daie of Februarie by John Ayliffe and 
Edmund Longe, esquiers, two of his majesties justices 
etc. Anno Domini 1613. 

This examinante saith that Edward wayte onelie 
[only] hath had carnall knowledge of her bodie and 
did begett that chi Ide upon her whereof shee is 
latelie delivered and that she hath not lyved 
incontinentlie with anie other man since the said 
Edward Wayte had first her companie but onely with 
himself. And shee alIso saith that the said Edward 
Wayte hath had her carnall companie as aforesaid 
mani~ and diverse tymes within these two yeares last 
past. And further she saith that the said Edward 
Wayte did give her fyve shillinges about the feast of 
All saites last past to goe to Jenninges the surgeon 
and gett phisick of him to take to the end to destroy 
the childe, and alIso the said Edward Wayte did 
bringe her savyne at three severall tymes since 
harvest last for her to take, of which three tymes 
the last tyme was the Fridaie before Christmas last. 

. John Ayliffe 
Edm: Long 
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1. Wiltshire Record Office, A1/110/1614, Trinity, fOe 166. Refer­
ence supplied by Professor Baker. This case is cited also in 
Ingram, supra note 10 (of Part IV) at 159 n.126 (QS/GR Trin. 
1614/166) (my initial source). 

Case No. 16: Margaret Hillier's Case (Wiltshire, 1608)1 
A Bastardy Proceeding 

The examination of Margaret Hillier of Maningford in 
the countie of wilt' and others, taken at the Bell in 
Charman [?] Strete the 26 of July 1608 before Sir 
Alexander Tate and Sir Anthony Hungerford, knightes, 
Henry Sadleir and Henry Martyn, esquires etc. 

The said Margaret saieth that one Richard Benger of 
l<Ianningford is the only father of hir childe, and 
that he was a longe sutor unto hir for marriadge, and 
fynally about Michaellmas she saieth he begatt hir 
with childe, and being furder asked whether she hadd 
spoken to any man to gett hir some saven she utterly 
denyeth the same and affirmeth constantly that she 
never spake to any man lyving to gett hir saven or 
any such lyke thinge. 

John Scory of Mannyngford of the age of Ix yeres 
or thereaboutes, sworne and examined, saieth that the 
said Margarett made piteous mone unto him of a payne 
and a greate grypinge that she hadd about hir 
stomake L2i and about new yeres tyde spake to him very 
earnestly and prayed him to helpe hir to some saven, 
which he did and brought hir some and delivered the 
same to hir owne handes on the Sonday before 
Shrovetyde, which she received and thanked him. And 
he saieth furder that it was deere saven unto him, 
for whereas before Mr. Stokes was his good moister 
and frend, he could never abyde him since the 
bringinge of the said saven, and his reason was as 
this examinante saieth becaus he revealid it to 
others and not to him aloane, for no man should have 
knowen of it. 

1. wiltshire Record Office, A1/110/1608, Michaelmas, fOe 115. 
Reference supplied by Professor Baker. This case is cited also 
in Ingram, supra note 10 (of Part IV) at 159 n. 126 (QS/GR 
Mich. 1608/115) (my initial source). 

2. See supra, text accompanying note 2 (of Case No.2 of Appendix 
16), as well as that note itself. 
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Case No. 17: Edward starky's Case (Wiltshire, 1625)1 

To the right worshipful I the kinge's majesties 
justices of the peace at the general I session of 

peace holden at the Devizes in the county of Wiltes 
the 20th day of Aprill Anno Domini 1625 

Sheweth unto your worshipps your dayly orratour 
Elizabeth Martyn of Wootton Bassett in the county of 
wil tes spinster, that whereas your orratour about 
Michaelmas last went into covenant service with one 
Edward Starky of Pirton in the aforesaid county, 
gentleman, and continued with the said Edward by the 
space 0 almost halfe a yeere, duringe the which time 
he the said Edward divers and sundry times sowght to 
have carnall knowledge of your orratour's body, 
attemptinge your said orratour thereunto with many 
faire promises, as that yf his wife did die he would 
marry with your orratour and also yf that your said 
orratour did feare conceavinge to be with child he 
would give your orratour somwhat to kill the child, 
yf that did not prevayle he would send your orratour 
away from his friendes and that they should not knowe 
what was become of your said orratour, and would give 
unto your orratour for mayntenance as women of that 
profession did require, but your orratour callinge to 
mind howe offensive such a foule act would be both to 
God and the world utterly refused to performe his 
insatiable request, Thus seeinge he could not per­
forme his ymportunate suite he called your orratour 
upp into a chamber and fell a beatinge of your orra­
tour with the shafte of a bull in such a pityfull 
manner as that your orratour's mistres who then lay 
in childbed was forced to forsake his [sic: her] bed 
and fell upon hir knees unto hir husband humbly 
desiringe him to spare beating of your orratour any 
longer, the which stripes are yet appearinge in the 
body of your said orratour, to his great greefe, upon 
which your orratour was forced to lye one month with­
out doinge any manner of worke chargeable unto his 
frindes, And thereupon your orratour was forced to 
complayne unto Sir John st John, knight, barronett, 
and one of his majesties justices of the peace of 
this county, whoe tooke the examination of your 
orratour and thereupon bound the said Edward Starky 
and your orratour over unto this Sessions, wherby the 
matter may more manifest appeare, and your orratour 
thinketh that by reason of his greatnes and such 
frindes as he will make your orratour may be over-
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borne unles it please your worshipes to consider this 
your orratours tender case, whoe is ready to make 
oath before this worshipfull bench of all the sever­
all abuses from tyme to tyme offered by the said 
Edward Starky unto your said orratour. Wherefore 
your orratour humbly desireth that your worships 
would be pleased to render unto the said Edward 
Starky such punishment as the lawe and in your wis­
doms shall thinke fitt and your oratour shalbe bound 
to pray for your worships longe lyfe with much in­
crease of honour. 

Memorandum that these examinantes or the most 
part of them were brought before us by Mr Stokes and 
examined at his request. 

1. Wiltshire Record Office, A1/110/1625 Easter, fOe 142. 
Reference supplied by Professor Baker. This case is cited also 
in Ingram, supra note 10 (of Part IV) at 159 n. 126 (QS/GR 
East. 1625/142) (my initial source). 

Beverly N. 

Case No. 18: R v. Mary Browne (Yorkshire. 1670) 

The Examination of MARY BROWNE wife of ROBERT BROWNE 
of Beverley aforesaid Mercer taken the sixthday of 
March 1669. 1 

This Examinant sayth that aboute a Moneth before 
Christmas last shee was delivered of a Male Child 
[that] was still borne. And none [were] present when 
shee was delivered (itt being aboute two of the Clock 
in the morning) but one of her Children, who was in 
bedd asleep. And ben [being] Examinned how shee did 
dispose of the aforesaid Childe, [she] confesseth 
that the next day second(?) after her delivery shee 
roused one of her Children to make a hole in her 
garth [a small yard or enclosure] and afterwards, 
without the knowledge of her childe who digd the hole 
or of any other person, [she] buryed the Child of 
which shee was soe deliverd as aforesaid in the same 
hole in her Garthe. And further being examind who 
begott the saide child of wh_ [which] shee was last 
deliverd, shee sayth that itt was one ROBERT BROWNE 
of Beverley aforesaid, Taylor [Note: this Browne, who 
was a taylor by trade, was not M. B. I s husband. M. B. IS 

husband was a mercer.] and that shortly af ____ [after 
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she?] had buryed the same child, [she] acquainted him 
therewith ____ after what answer RB gave her when she 
told ____ of this sad business, [i.e., being asked by 
the examiner what R.B. said when she (M.B.) informed 
R.B. of "this business",], hee [R.B.] asked her if 
noe body saw her wh __ did itt [i.e., he asked her if 
any person saw her with the child or saw how she 
disposed of the child's body?] and baed her bee of 
good Cheere & not trouble ___ [herself?] aboute itt. 
Being yet further demanded whether or no ___ [she was 
then quick with child, and if so, if she?] had not, 
after shee perseived(?) her selfe to be with Child, 
___ [of a quick child?] & taken something to kill itt 
in her wombe, & if then, of [the name of?] whome. 
[S]hee confesseth that shee did acquainte one JANE 
WORDRSLEY of Beverley aforesaid widdow that shee th 
[thought?] [she] was with Childe and did desire her 
to adminis ••. [administer] to her something for de­
stroying the same who attend[in]g did and which shee 
this Examinant received & made of •.•• for that End, 
being asked after if heretofore upon the like 
o[cc]asion shee had not made use of the aforesaid JW, 
[s]hee sayth that aboute three yeares since thinking 
herselfe to be beg [big?] ____ with Childe by the 
aforesaid RB Taylor and about a moneth after she was 
conseivd, shee did acquainte the said JW therewith 
and that the said JW weith) the knowledge & consent 
of this Examinant did give her a things w[hi]ch then 
causd her [to] Miscarry. Being after further 
asked whether shee were with quick Childe all the 
tyme shee last receivd the things of JW for destroy­
ing the same and if whether shee did not acquainte as 
well the said JW as allsoe the said RB Taylor that 
shee was with quick Childe, This Examinant sayth that 
shee believes shee was with quick Childe att the same 
time and that shee acquainted both the said RB & JW 
therewith. 

This Examination taken the day & yeare ______ written 
before 
EDM HOWSON 

Maior 
EDWD GREY 

MARY BROWNE 
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Beverly N. The Examination of ROBERT BROWNE of Beverley 
aforesaid Taylor att Beverley the 6th day of March 
Anno DIn Ibi 
_2 

This Examinant upon the Confession of Mrs. MARY 
BROWNE being chargd with the begetting of the Childe 
whereof shee was lately deliverd w[hi]ch was since 
found buryed & supposed to be murtherd, hee sayth hee 
did not begett the said Child nor ever had the 
Carnal 1 knowledge of her nor ever privy either to the 
birth or buryall of the said Childe. 
[Same examinants] ROBERT BROWNE 

Beverley N. The Information of FRANCES WARCOPP of Beverley of __ 
widdow taken upon oath the sixthday of March A __ __ 

_ 1669. 3 

This Informant sayth on Satturday was sennitt 
(7) shee, this inform[an]t, having occasion to digg 
a hole in the garth belonging to a house wherein shee 
& one Mrs MARY BROWNE now liveth for buring of Excre­
ments, shee found there a Man Childe buryed aboute 
three quarters of a yarde deep; And that acquainting 
the said Mrs B therewi[th] ___ , confesse that itt was 
her Childe, and that shee herselfe buryd itt, there 
and desird this Inform[an]t to conceale itt. 
[Same Examinants] FRANCES WARCDPP (X) 

Indictment4 

The Jurors for the lord King present on their oath 
that Mary Browne [, wife of Robert Browne, mer­
cer,"] being pregnant with a certain male infant, on 
the first day of December [in the 21st year 
of King Charles II by the grace of God King of 
England], France and Ireland, Defender of the Faith, 
at Beverley [gave birth, by abor­
tion, to a live male Child?] 

Browne ____________________________________________ __ 

not having [God before her eyes?]5 but by 
evi~ incitement set aside and injured after the 
abovementioned at Beverley aforesaid in the aforesaid 
county the claim to life and feloniously, wilfully 
and then and there 
in the peace of the lord and the lord King, being 
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alive attacked himn there. And that ______________ _ 
___________________ male. Then at Beverley aforesaid 
in the county aforesaid, being alive in her hands __ 
_________________________________________________ Then 

and there in a certain dung-pit with her hands afore­
said she feloniously and willfully stran­
gled and suffocated him. By reason of which certain 
strangulation and suffocation the male infant 
__ was strangled and suffocated and then and there 
instantly died. 

_____________________________ upon their oath they 
say ______________________ and there noted in afore-
said form Demand for her 
appearance in court. 

Gaol Book Entry7 
7 March 1669/70 (22 Charles II) 

Delivery from the King's county Gaol at York 7 March 
1669/70 (22 Charles II) 

Georgius Elwis 
Adam Tessiman 
"Maria [Mary ?] Browne" 
Georgi Gayle Not Guilty & Delivered 
willus Scott 
Jana Winterburne 
Johes Avison 

A person may want to argue that the fact that the M.B. 

infanticidal murder indictment did not, in the alternative to the 
; .. 

murder count, charge M.B. with the heinous misprision or misdemeanor 

offense of deliberately destroying, or attempting to destroy, the 

live male child in her womb by ingesting a potion, tends to prove 

that the same was not indictable at common law. The argument is 

spurious. M.B. was not indicted for secretly disposing of a dead 

human body. Yet no one could rationally argue that such a fact tends 

to prove that iii England in IL B. I S day, the secret disposal of a dead 

body was not indictable. 7 For all any person knows, the M.B. prose­

cutor elected not to so prosecute M.B. in the alternative because he 

felt the alternative charge would suggest to the M.B. jury that even 
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the prosecutor had some doubt whether it could be sufficiently proved 

that M.B.'s aborted child was aborted alive. The prosecutor evi­

dently was already on thin ice regarding being able to prove that 

M.B.'s child was born alive - so as to prove a necessary element of 

murder. 8 Also, for all any person knows, on one of the lost portions 

of the M. B. indictment, M. B. was indicted for the attempted abortion­

murder of her child. 9 

It is doubtful that Jane Wordsley was prosecuted as an accessory 

before the fact to M.B.'s deliberated abortion. It does not appear 

that M.B. was indicted for deliberated abortion. And at common law 

an accessory before the fact could not be tried until the principal 

was convicted. 10 Also, it is doubtful that J. W. could have been 

convicted on only M.B. 's testimony, for M.B. would be J .W. 's 

accomplice. 11 

1. N-E Circuit Depositions, 1670; ASSI. 45/9/3/17. Reference and 
transcription supplied by P.B. Ferguson, B.A., B.Ed •• Bracketed 
insertions, except interletters, mine. The blank lines signify 
that the original text is not le~ible. 

In England, until 1752, the calendar year ended on March 
24th; which means that March 6, 1669 back then would today be 
March 6, 1970. 

My initial source for this case is $arah Anne Barbour­
Mercer, Crime and the Criminal Law in Latetseventeenth century 
Yorkshire 118-19 (unpub. Ph.d. dissertation, U. of York, 1988). 

!o. 

2. N - E Circui t Deposi tions, supra note 1. Transcription by 
Ferguson, supra note 1. The blank line signifies that the text 
is not legible. 

3. Same as supra, note 2. 

4. N & N-E. Circuit Indictment Files, 1669; ASSI. 44/17. 
Reference supplied by Ferguson, supra note 1. Translation from 
the Latin supplied by Ella Bubb. Second insertion mine. The 
blank lines signify that the text has been either destroyed or 
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is not legible. An examination of the indictment reveals that 
the right half of it is no longer in existence. 

5. See,~, Commonweal th v. Carter, supra Case No.3 (of 
Appendix 19). 

6. N-Circuit Gaol Books, 1658-1673, Yorkshire, ASS!. 42/1. Refer­
ence supplied by Ferguson, supra note 1. 

7. See Copnall, supra note 35 (of Part IV); and supra, note 212 
(of Part IV) (Kanavan's Case, R v. Stewart, and R v. Young). 

8. See supra, text (of Part IV) accompanying note 34; and supra, 
Section 7 (of Part IV). 

9. See the authorities cited supra, in note 37 (of Part IV). 

10. See supra, Case No.2 (of Appendix 4); and supra, text (of Case 
No.2 of Appendix 17) accompanying note 5. 

11. See supra, text (of Appendix 22) accompanying note 3; and supra 
text (of Part II) accompanying notes 143-146. 
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ANALYTIC INDEX 

This index is an analysis of the important ideas and facts in this 
book. An important idea or fact means one that substantially bears on one 
or more of the author's arguments or themes. Only the main entries or 
topics are in alphabetical order. The subdivisions appear somewhat 
randomly. 

Abortion, as done intentionally, 
pros and cons of as being irrele­

vant in deciding whether or 
not Roe v. Wade is consti­
tutionally legitimate, 1-5 

as being rarely necessary to save 
mother's live or to preserve 
her physical health, 83-84 

anti-religious prejudice and, 1-2, 
50-51,245-48, 204-205 

as being an inhuman practice, 3 , 
19, 28-29 

Roe v. Wade on why women need 
access to, 79-87 

American physicians can abort 
viable fetuses with impunity, 
276, 454 n. 64 

as statutory murder in some 
states, 254, 448 n.3, 193-194 

as contradicting the complementary 
rights to marry, to procreate 
and to raise children, 91, 
95-97 

as not being a fundamental right, 
13, 49, 53-100 

as being rarely successful prior 
to the mid-19th century, 121-
125, 357 n.13, 359 n.16 

pre-20th century incidence of as 
compared to infanticide, 121-
1226, 220-221, 359 n.17, 364 
n.20 

Catholic Church on (see also 
Catholic Church), 1-2, 150-
151, 204-205, 247-248 

biblical passages (~, Exod. 
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21:22-23), as bearing on, 
108-110, 161-162, 174-176, 
179, 204, 346 n.24 & 25, 347 
nn. 25 & 26 

as historically condemned by Eng­
lish-speaking peoples, 13, 
60-63, 94, 224-225, 273, 292 
n.45, 318 n.79 

as historically condemned by 
"~.< 

physicians,· 46, 68-72, 139-
140, 145.-1-46, 237, 320 n.86, 
322 n.97, 323 n.98, 324 n.99, 
325 n.111 

as condemned in the Hippocratic 
Oath, 46 

as condemned in the W.M.A.'s Dec­
laration of Geneva, 306 n.17 

as accepted in the W.M.A.'s Oslo 
statement, 306 n.17 

historically, medically recognized 
as being more life-threat­
ening to the mother when 
performed early in pregnancy 
as compared to late in preg­
nancy, 66, 321 n.89 

19th-century physicians did not 
necessarily consider it as 
being life-threatening to a 
pregnant woman when done 
competently by a physician, 6 

historically, English physicians, 
midwives, and apothecaries 
took oath not to do, 112, 
223, 430 n. 281 

19th-century English statutes on, 
64, 70-74, 187-190, 472-475 

English common law rules on, 127-



136, 60-61, 64-65, 72-74, 
186-195, 203-206 

English common law books of au­
thority on (Bracton, Coke, 
Hale, Blackstone, etc.) 117-
121, 132-33, 134-135, 148-
186, 214, 234, 696, 704-706 

English pre-common law rules on, 
126-127 

pre- and post-Reformation English 
ecclesiastical law on, 121, 
135-136, 204, 206, 215-218, 
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